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CASES 
ARGUED AND DETERMINED 
- IN THE 


SUPERIOR COURT 
OF THE 
TERRITORY OF ORLEANS. 
eae 
‘SPRING TERM—1811—SECOND DISTRICT. 


> Gm 


LEWIS vs. AVDREWS. 


Baldwin for the plaintiff, produced the defen. Srrive 1811. 
dant’s power of attorney, and moved that the\ J 


‘ ae Court cannot © 
court might, on proof of the execution of it, or- wy afin: a 





der judgment to be entered. less the party 
has an oppor 
tunityof asking 

By the Court, Martin, J. alone. It camot,. 2 pa 


_bedone. The proof of the execution of the pow- 


er, is a matter of fact which is properly triable by 
a jury. The defendant, having had no opportu- 
nity of praying for a jury, cannot be said to have 


waved his right thereto. 
Morion DENIED. 


LT ORR 


GRAHAM vs. FORKER'S ELAN. 
One of the defendants having left the territory Leaving peti- 


upwards of one year, and the process being left {°° yoo 


at the house in which he last dwelt, there being no white per- 
° Sg , son being there 
no white person in the family : ; fd beak: 
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Sprinc 1811. The Court, Martix, J. alone, held the ser, 
II. District. 

¥ y vice was bad. 
Poucue’s Butler for the plaintiff, ‘Turner for the din 


HEIRS 
ve, «ants. 


Poxypras. 





ae ae 
PORCHE'S HEIRS vs. POYDRAS. ® 


eaten oath By the Court, Matuews, J. alone. This 

cannot be ten- . . ; 

dered in this 2@¢Uon was or iginally instituted in the Parish 

wrritory. | Court of Pcint Coupee on a writing subscribed 
by the defendant. 


In the course of the proceedings the plaintiffs 


appealed to the conscience of the defendant, and 


required him to support his plea of payment by 
his oath. On his doing so, the Parish Judge gave 
judgment against the plaintiffs. 

Tue defendant’s counsel contends that’ this 
mode of a party being interrogated by his adver. 
sary and compelled to answer on oath or refer the 
oath to his adversary, on the point in dispute, is 
authorised by the civil law, and that the oath thus 
taken by one of the parties, called juramentum 
decisorium, is concusive. 

Tue oath, ‘according to the principles ‘of the 


Roman law, can be tendered in two ways: either 


_ by the judge, where the scales of evidence being 
poised, he is permitted to satisfy his conscience 
by an appeal to that of one of the parties ; or 





_ * This case and the following were determined at a 
preceding term. The opinion of the court is extracted 
from the minutes, 


is 


fi 
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will reject the application. 


in the language of those tribunals. 





been taken for confessed or admitted. 


Iy this view of the case, I think the oath was 
"{mproperly tendered, and the plaintiffs could not 
have been compelled to take or refer it—that it 


is a nullity, ahd affords no evidence. 





Ir the present suit had been prosecuted accord. 
ing to the rules of practice; which governed the 
tribunals of this country under the Spanish go- 

‘  yernment, the production of the writing under 
the signature of the defendant, acknowledged by 
the pleadings, would have entitled the plaintiffs to 
an immediate execution, or it wou'd have had 
the force of a judgment, aparejzda executoria, 


Ow an order of seizure being awarded the de. 
fendant might have opposed the proceedings by a 
| plea of payment. In this case the solution of the 
question, payment or no payment, would have 
rendered. the establishment of the fact of payment 
4% a point necessary to the defendant, in his defence 
wy only, not at all important to the plaintiffs, in the 
prosecution of their right. If the defendant, there-, 
fore, had refused to answer, nothing could have 


Bur, proceeding according to the acts of the 






aid 


_ qhen one of them tenders it to the other, with a pacing ed tp 
view to the proof of a fact important to the pro- ) 
secution or defenee. But if the fact respecting Porcue’s 
which the oath is tendered, be immaterial to the 


success of the party who proposes it, the judge 


HEIRS 
Ve 
Poypuas, 
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Srrinc 1811. Jegislature of this territory, it appears to me the 
/ parties cannot give evidence in any suit, exceptby ~ 





peonoannien answer to interrogatories, under the act of 1805, 


Mother’sright 
to the guar- 











C 6. which virtually repeals all rules relating to 
the decisory oath, 


JUDGMENT FOR THE PLAINTIFFs, 
a 5b ee 
MAGDELEINE vs. MAYOR. 
By the Court. Matuews, J. alone. The 


plaintiff demands an account of certain property 
left to her children by the will of George Olivar, 
their natural father, contending that she is by 
law and by the will, tutrix or guardian of her _ 
said children, and that therefore, she is the only 
person entitled to the administration and mana. 
gement of their property, and further, that she 
has, by the will, an indisputable title to a por. 
tion of the property during her life. 

TueE answer admits the existence of the will, 
but traverses her right to the guardianship, which 
she claims under the appointment of the court 
of probate of Pointe-Coupee. 

Two questions arise, Ist, is the plaintiff by 
the will or by law, guardian of these children ? 

2. If she is, could the tutorship be given to ‘ 
another person, to her exclusion ? 

I. Ir appears, on the face of will, that the 
testator ordered that the plaintiff should remain 
in possession of the property, to cultivate and 
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manage it, till the age of majority of her chil. Serxe 1811. 


dren. It, therefore, may be fairly inferred that 


although she be not expressly named as guar- atanenien: 
dian, the intention of the testator was thatshe Maron. 


should act as such. 

II. Ir appears, by the record produced by the 
defendant, that he derives the guardianship from 
the civil commandant of Pointe-Coupec. and. 
that he received it in the month of November, 
1804, at which time it is very doubtfull, whether 
any other tribunal, than the superior court sit. 
ting at New-Orleans, was competent to appoint 


to the office, which the Spanish laws, then in 


force, call a tutor dative, which is not to be 
given, when there exists a testamentary or le- 
gitimate tutor. 

Tue plaintiff was, therefore, if not expressly 


by the will, at least by the said law, the tutrix 


or guardian of her children, and the appointment 
of the civil commandant is consequently void. 


JUDGMENT FoR THE PLAINTIFF. 
Ce 


Sprine I181t. - 
First District. é ¢ fie 
\__-—— witness having been introduced for the plaintiff, 
Witness cross 
examined ona 
new point. 
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SPRING TERM—1811—FIRST DISTRICT. 


DURNFORD vs. ‘CLARK. 


Morrow for a new trial. During the trial,’ 
was turned over to the defendant’s counsel to be 
cross-examined : The counsel, in interrogating 
the witness on other matters, drew from ‘him the 
disclosure of a distinct fact, which: had a very 
material infiucnce in the determination of: the 
cause. ; f 
Tue plaintit’s counsel objected at the timeto @ 
the question, put by the opposite counsel, but be. 
ing overruled by the court, now moved for anew © 


wk 


trial, on this ground. 


Ellery for the plaintiff. In the case of the — 


Dean &c. of Eli vs. Stewart, Lord Chancellor, 


Hardwicke said : when at law a witness is intro- 
duced toa single point by the plaintiff or defen- 
dant, the adverse party may cross-examine to the ° 
samc individual point, but not to any new mat- 
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ter: sO, in equity, if a great variety of facts and Sprine 1811, | 


oints arise, and a plaintiff examines only as to_ 
one, the defendant may cross-examiie .as to the 


same point, but cannot make use of such witness 


to prove a different fact. 2 Atkins, 44. 


By the Court, Martin, J. alone. I have 
never known this practice to prevail, and I can- 
not, on this dictum, set the verdict of the jury 
aside. It must be understood asa rule of disci- 
pline, introducgd for the purpose of preserving 
regularity, in the admission of testimony. Every 
witness must be sworn to tell the whole truth, 
and if the defendant is not allowed to examine 
the plaintifi’s witness, at first, to. any point 
material to the defence, he has certainly a right 
to call back the witness and examine him while 
introducing his own testimony. If, therefore, 
the defendant’s counsel, in the present case, 
might, at any stage of the trial, have compelled 
the witness to disclose the fact which has been 
drawn during the cross-examination, no injury 


has been done to the plaintiff, by obtaining this 


part of the evidence, ‘a little earlier than in the 
regular. way. 

FartuHer: the witness closed: the plaintiff’s 
testimony, and I cannot tell that there was any ne- 
cessity for the defendant’s counsel. to dismiss him 
from the cross-examination and instantly call him 
as his own witness. Lea neminem cogit ad VANA 


seu impossibilia. 
Morron OverRuLED. 


First Distric', 


V-~—-—-Y 


x 
Durnrorp 
vs. 
CLARK. 
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Spaine 1811. TAYLOR & HOOD vs. MORGAN. } 
First District. g 
——ey-——" ‘Tue Plaintiff in the petition prayed that the 
Answer to in- < oh theth h 
terrogatories defendant might answer whether he had not re. 
nes ceived the -goods, for the amount of which the 
ct,avoidin “ ‘ . 7, etal 
‘the debt. . suit was brought, accompanied with an invoice in 
which he was charged therewith as a purchaser, 
The defendant answered in the affirmative, but 
added, that he had given no order therefor, and 
that the goods were shipped by order and for the 


account of a third person. 











Depeyster now moved that the latter part of 
the answer might be striken off, as not called for 
by the question. 


Ellery contra. The testimony of the defen. 
dant is called for by the plaintiff ; he is therefore, 
like another witness to tell the w/ole truth, as 
well what charges, as what discharges, him. 





By the Court. This mode of calling for tes: 
timony out of the defendant’s mouth, established 
by an act of assembly, may properly be likened 
to the examination of the party on interrogatories. 
There is a case in Ambler which supports the de- 
fendant’s position, The plaintiffs, in their ex. 
amination, admitted the receipt of a parcel of | 





tence one of them swore he had paid the defen- 
dant forthem. The master refused to -charge. 
the plaintifis with them. The defendant took the 
general exception and insisted that the plaintiffs 








sattins from the defendant, and in the same sen. & 
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ought to have proven the avoidance, as they had a 18tt, 

confessed the receipt. But the chancellor over- Getesica oe 

ruled the objection. Kilpatrick & Thrupp vs. — Aston 

Love. Ambler, 589. ; Miuaie 
In the case before this court there is a greater sp 

necessity of extending this rule ; for the fact that 

the goods were shipped at the instance and re- — 

quest of the plaintiffs, if it be proven that they 

were charged to them as purchasers, in the in- 

) voice accompanying them, will, perhaps, easily 

be presumed by the jury, as the fact of their not 

being ordered by them is a negative fact, which — . - 

is incapable of any other proof, than the one 

which accompanies the admission. ‘ 
Tue case in Ambler is not a solitary one ; the 

last editor refers in the margin to that of Talbot 

and Rutledge, in which the same decision Was 








made. 
, MotTION OVERRULED. 


ay 51) 
ASTON vs. MORGAN. 


Tue plaintiff having obtained leave to amend Ateramende 


his petition, and havirg done so, since the last answer before 
ec. 

term, and the defendant having filed no new an- ~~ 

swer, the cause was set down for trial. 


Ellery for the defendant. It was improperly 
set down for trial, for the parties were not at is- 
sue. The plaintiff for want of an answer, might 
have taken judgment. ‘ 
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Serine 1811. §mith forthe plaintiff. The defendant’ was- . 
First’ Distiict. ; : 

4 ____/ not necessarily bound to file a new answer, and if, 
— he forebore doing so, the plaintiff might consider: 
‘ihetete: the former answer as an answer to the amended \ 

; petition. 


By the Court. When the plaintiff withdraws’ 
his petition for amendment, the pleadings, onthe’ 
return of it, must be made anew, and ifthe defen- 
dant attempts to delay the plamtiff improperly,” 
he is to be quickened: by the same means as in 
the beginning of the suit. 





LEAVE*TO ANSWER, 





—t 



















ROBINSON vs. DRURY. 
Defendant by | one : . 
answering wa- ATTACHMENT levied on a quantity of oil of 
vesirregulari- palma christi. ‘The defendant put in an answer, 
ital Wuen the jurors were called to the book, a. 
claim to the oil was put in by a third person. “ 


Depeyster for the defendant, prayed that the — 
jury might not be sworn, because it was going 
to be proven that the property attached did not 
belong to tlie defendant ; so that, as he-was not | 
properly in, the court could not have jurisdic- . 
tion of the case. 





By the Court, Martin, J. alone. The de- 
fendant, by filing his answer, and putting the 
cause at issue, has admitted that he was properly: 
brought in, and given jurisdiction to the court. 

/ Jury sworn. i 
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DAVID vs. HEARN. - Spring 18h 










was First District. 

1 if Tue defendant, fendente lite,. became “insol- ae im. 

we yent and obtained a'stay of proceedings’; to aks- not proceed:to 

ed’ ‘ ae = 8 judgment af- 

” wer being filed the plaintiff took Judgment, ter a.cessions 

wat Alexander moving to set, it a side. Creditors ’ 
hi! are to take their ranks, according to the dignity 

ne of their respective debts, at the declaration of 

ly, the. insolvency. The plaintiff cannot, by” any 

a act of his, ripen his debt into a.more priviledged 


one. 








Depeyster for the plaintiff. As syndics are 
not yet appointed, the defendant notwithstand- 
ing the cession remains the representative of the 
property ceded. © This case differs from Edmes 
vs. Estevan, ante 192. The stay of proceedings 










I. , : 
; prevents any interference with the person or 
a. 7 : . 
7 property of the defendant. Proceeding to judg- 
ment is not such as interference. The plaintiff 
a cannot be deprived of the benefit, ‘which his vi- 
3 gilance and ‘industry have fairly acquired. 
t cui ee : 
t By the Court, This.case cannot be distin- 





guished, from the one cited. No. ‘suit. can be 
carried on without parties.’ The defendant. was 
civiliter -mortuus. ‘The plaintiff was the only 
party. 7 







JUDGMENT SET ASIDE. 





- 
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Sprine 1811. 
First District. 





indorser of a 
- hote, admitted 
to prove the 
forgery of his 
name. 


Scanian prams? 
The apparent . 
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TERRITORY vys.:BARRAN. 


charged to-have been forged, was offered as a. wit. 


ness on the part of the territory. He was asked - 


whether he had a release from the subsequent 
endorser, and answered in the negative. 


Livingston and Moreau for the defendant. He 


cannot be sworn. It is provided by the 33d sec. - 


tion of the act of 1805, chap. 50, that the rules of 
evidence in criminal cases, shall be according to 
the common law. 


- A person whose property may be affected bya 


forgery, is no evidence to prove it upon an indict. 
ment. 2. Hawkins’s P. C. 611. 


WueEw a man is indicted for forgery, the par. 
ty, whose hand is said to be forged, shall not be 


adinitted to prove the fact. For his hand appa. 


rently against him is evidence (until the contrary 
be proved) of an obligation; and, therefore, he Bi 
shall not be permitted in the indictments, to make JR 
proof, while he has an interest in the question | 
(the supposed obligation standing in apparent 
force against him) that it was not his hand. Lof?’¢_ 
Gilbert 222, Buller’s N. P. 288. 1. Me Nally 


141. 


Tue authorities which support this principle ( 
are numerous. The British precedents are also — 


supported by American decisions. 


InpicrmeEntT for forgery. Bellechasse, whose — 
signature, as the first endorser of a note, Wag” 


BP 2 
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Iw the case of the King vs. Russel, the court Spnixe. sity) am 
held that Gate/y, the person whose name was stat. Fiennes | 
ed to be forged, was an incompetent witness to Taenrngee 
prove that fact. 1 Leach C.-C. 10. In that of wena 
the King vs. Taylor, it was determined that, the 

drawer of a bill was not a competent witness to 

prove that a receipt, endorsed for the value of 

it, was a forgery. 7d. 225. In the case of the. 

King vs. Boston, Lord Ellenborough said : 

a prosecutor shall not be allowed to say that a 












Sec. , 
es of bond purporting to be made by him, was forged. 





Tue exceptions, which occur in the books, 
prove the correctness of the principle. Dr. Dodd, 
having forged a bond, in the name of Lord 
Chesterfield, that nobleman was allowed to prove 
the forgery, a release. having been executed, by 
the apparent obligees. 1 Leach C. C. 185. In 
the case of the King vs. Akehurst, the supposed a 
drawer of a note, holding a release from the payor, 
was admitted as a witness. id. 178. 

Tue courts of the states of New-York, Ver- 

% mont and Connecticut, haved acted upon this 

} principle. 

) C.J. Kent, in the case of the People vs. . 
Bf Howell, expressed himself thus : the ancient rule 
WF in England that a witness, whose name was forg- 
ed, was incompetent to prove the forgery on fi 
indictment, because he was interested in the a 
question, still prevails in this court ; and it was er 
adopted in 17%. The grounds and reasons. of 
Dp 






ict. 
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Srxine 1811. 
First District. 
W-—. -— 
TERRITORY 
Us 
Bannan. 
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that decision are not before the public, and We, 
therefore, do not known them. It is probable, ’ 
that the court assumed the E nglish principle, ag 
they found it then existing : but since that time, 
the question of interest in a witness, has been 
investigated and defined with more precision, 
both in England and in this state. The rule now 
in all such cases, and I believe, I may say ig. 
all criminal cases, except in the case of a forged 
instrument, is that a witness is to be received, if 
he be not interested, in the event of the suit, s9 
that the verdict could be given in evidence, in” 
an action to which he was a party. 4 Johnson 302, 


In the case of the State vs. Bunson, the sue 
preme court of the state of Connecticut held, | 
that the person, whose name was forged, could 
not be allowed to prove the forgery. 1 Root 
$07. The same decision was made by the same” i 
court, in that of the State vs. Blodget. id. 35h 


Awp in the state of Vermont, in the case. af : 
the State vs. A. W. 1 7 261. 


J. R. Grymes and Derbigny, for the territorial 
In ascertaining what was the principle of the 
common law, we are not give implicit faith to” 
the crude and undigested ideas of the first law | 
writers, but avail ourselves of the learning and . 
industry of modern ones, and this court is to de! 
clare the law, in the same manner as a British | 
court of justice would at this day, unshackled. # 
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‘and unbiassed by any statutory provision, or 
any decision grounded on.a statute, 


Att.the decisions which have just now been Tesrrrory 


quoted, are since the statute of 5 Elizabeth. 
This statute has wrought a considerable diffe- 
rence in the admission of testimony, in cases of 
forgery, and an examination of the authorities, 
relied upon by the defendant, will show, that we 
have not sufficient materials to enable us to dis- 
_ eover, that the difference which now exists, in 


~ the courts of England, in cases of forgery, is bot- 


fomed on the principles of the common law. 


Hawkins is first relied upon. This writer does | 


not speak decisively, in the part of his work 
which is quoted. His expressions are, J take 
it to be generally agreed Sc. and he concludes, 
by informing us that the rules of evidence con- 
cerning this matter seem not to be clearly set- 
tled. 2 Hawkins 611. and Lord Ellenborough, 


jn the case cited, recognising the position, as es- ° 


tablished too firmly to allow any deviation from 
it, without the authority of parliament, owns his 


"inability to discover upon what prineiples the 


‘anomalous.exception from the general rule, in 


- eases of forgery, is grounded. 4 East, 582. 


Tue principle, that a person whose property 
may he affected, shall not be admitted ‘to prove 
the fact from which the injury arises, upon an 
mdictment, is far from being universal : and 
the books are full of cases in which a person, to 
whose damage, an indictment concludes, has 


' 


Seaine 1811, 
First District. 
a 


| 3h 






v8. 
BARRA. 
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Spring 1811. hides allowed and admitted an evidence, arid hig — q 
First District. € 


hey ~Y credit left to the jury. ae 


TeariTory — Ty Parris’s case, an information being brought 
vs. 5 


| Barran. against him, for that he, freudulenter & decep, 
tive, procured one Ann Wigmore, to give a War. _ 
rant to confess judgment, and she being brought ? 
forward to prove the cheat, it was ‘Acbatel whew 
ther she might be admitted ; for if he was con. 3 


victed, the court would set the judgment aside ; o 


be 


nevertheless she was sworn. 1 Fentris; 49. 4 


A person beaten, and generally any other pd 2 
son to. whose damage a criminal information con, — 
cludes, isa good evidence to prove the battery-or’ . 

' other misdemeanor, notwithstanding he may have u 
an action. 2. Hawk. 611. 2 
Lorn Holt, in Regina vs. Macartney Sa i 


admitted a person who had been cheated to prove 
the fact on the indictment. 1 Salkeld, 2 6.6 
Mod. 391. 2 Ld. Ray, 1179. . 
Ir a woman give a bond or note to a_ man tg 
procure her the love of J. I. by some spell or! 
charm, in an indictment for the cheat, tho” if 
tend to avoid the note, yet she shall be a witness 4 
Per Holt. C.J. Regina vs. Sewell, 7 Mod. 119, 
- Tue proprietor of a note- was admitted to 
prove the tearing of it by the maker, on an ine 
dictment, ing vs. Moyse, 1 Strange, 595. 
Sir William Lee allowed a party, suppo 4 
to be defrauded to be witness on an indicment for 
perjury. 2 Strange, 229. Rea vs. Broughton. 
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Iw Abrahams gui tam vs. Bunn, Lord Mans, Spame 18tt: 
ky g First: District. 
field held that the borrower of money, was a 
ght competent witness to prove both the usurious Tannitonr 
rea contract and the payment of the money. 4 Burr. Bens 
vr. | 2251. 
cht |. Havine established that the admission ‘of 
he. Bellechasse’ is not contrary to the general princi- 
on. ple ; it remains to shew that the particular ex- 
le: @ ception, which is said to prevail in Great Britain 


4 ; ini cases of forgery, is not absolutely recognised in, 
: - the American courts. 


on. In the case of Hutchinson, the Superior Court 

or . of the state of Massachusetts said, that although 

IVE ie they believed it to be now settled in England that 
3 » .» the person, whose name is said to be forged, is. 

ak not a competent witness to prove the forgery, yet : 

ve the practice had been for a long time, otherwise, 


in that state. dass. R. 8. 
In the case of one Keating, tried in Pennsylva- 
nia, Meng, the person whose hand was stated to 
be forged to a note, was admitted to prove the 
forgery. C. J. M‘Kean, citing several cases in’ 
which it had been thus determined. 1 Dallas, 110. 
‘In Ross’s case, in the same court, Heister, the 
apparent maker of the note stated to be forged, 
was allowed to prove the forgery, The Chief » 
Justice saying : I admit that early in life I enter- 
tained a different opinion on this point : -conceiv- 
ing then, that the weight of adjudged cases was ; 
adverse to the competency of the witness, tho’ I : 


thought it hard that the law should be so, My 






C14 


vé. 
BaskRay. 


Srxre 1811. opinion has been changed by the modern authori. 
First District. 


_Ternirory opposite scale. In general, the judges of. late | 


_ ged to give evidence of the fact, 2 Dallas, 240, - 


-the common law,’ howeyer, the exception does 
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ties, which give an evident preponderance to the 


haye been inclined to a more liberal admission of 
testimony, applying exceptions rather to the cre. 
dit than to the competency of witnesses,—Every _ 
principle of policy must enforce the necessity of 
allowing the person whose name is said to be for. 





By the Court. The general principle of the’ | 
cominon law, in regard to the inadmissibility ofa 4 
witness on account of interest in the event of the — 
suit, is now clearly understood. It is confined to 
such cases in which the verdict may be given in a 
evidence in a suit brought for or against the wit. }- 
ness, In other cases, the objection is said to go P 
to his credibility only. In this manner, is the | 
law now understood in England and the United 
States, ; 

Ir cannot, however, be denied, that in indict. -— 
ments for forgery, a different rule prevails in the 7 
former, and in some of the latter, country. One ~ 
which forms a wide exception, In some of these — 
states, in which the proceedings are according to © 









not seem to have been received. 


Iw examining the cases cited and those to w' “4 
we are able to have acess, it does not appear that ” 
the exception was admitted before the reign of 4 


Elizabeth, in the fifth year of which was passed ~ : 








late 


1o0f | 


Tes 
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the statute, on which most indictments for for- $ 


gery are brought; and British writers seem to 


PRIN@ 1811. 
First Districts 


admit that the exception is, at least in a conside- Texarronr - 


rable degree, bottomed on some of the provisions 
- of that statute. 


Tux exception cannot be traced tothe com-— 


monlaw. Cases for forgery, in which the person 
whose hand was charged to be forged, might be 
brought to disprove it, must have been very rare. 


Three kinds of instruments only were the subject 
ef forgery : records, wills, and deeds. The for: © 


mer depended on the evidence of uninterested 
persons generally. In the case of a will, the testa- 
tor could not be offered to prove the instrument. 
The efficacy of deeds depended on the seading and 
delivery, not on the signature of the grantor, * In- 
deed; they were not, it is believed, signed by him. 

Tue general rule is certainly binding upon the 
court, in all cases in which the exception has not 
the sanie force. According to it the witness is not 
to be rejected, and his credibility is to be weigh- 
ed by the jury. 

THE exception is bottomed on decisions, all of 
which appear made since the statute of Eliza- 
beth. It does not appear that it existed at com- 
mon law. The courts of Pennsylvania and Massa- 
chusetts, who were not authorised to reject it by 
statute, support us in saying so. 

| WITNESS SWORN. 

Tue defendant’s counsel offered a witness to 


prove that the defendant had himself given in. . 


Barraw. © 
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Sprne 1811. 
First. District. 


Tansrront 


ie ate 


Bail denied on 
indictment for 
murder. 
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formation of the forgery to a justice of the peace; 
in order that a prosecution might be instituted ; 
but the court, .after hearing ar gument, declared 
the testimony, inadmissible saying 3 a- man could 
not fabricate evidence for himself. ; 

Tue jury not agreing ona verdict, a mistrial _ 
took place by consent, and the governor ordered 
a nolle prosequt to be entered. 


omc | Pie 
FERRITORY vs. M FARLANE. 


Tut defendant, being charged with murder, 
was brought before one of the judges of this 
court:at his chambers, who thinking the presump. 
tion of his guilt but slight, was willing to bail 
him. It being late in the night, the defendant 
found it impossible to procure bail and was,com- 
mitted. At the opening of the court on the next 
day; the grand jury brought in a bill of indict- 
ment, charging the defendant with murder. He 
prayed to be.admited to bail.. His motion was 
opposed by the attorney general, who relied on 
the case of the Territory vs. - Benoit, ante, p. 
142. 


Ellery, in support of the motion. ‘This court, 
being the superior court of the territory, and hay- 
ing common law, jurisdiction, has necessarily the 
same power as the Court of King’s Bench in 
England. 

Tux Court of King’s Bench may, virtute off- 
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bail ; but when the attorney- -general is ready for 


~ case, will not admit the application. 
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‘ 


cit bail any person brought before them, of what ri D istic. 
nature soever the crime is, even for treason or\ 
murder. 2. Hale’s P.C.148. And this bail- Tealivony 
ment may be upon original indictment before yc tees 
them in the county where they sit, or upon in. 
dictment removed by certiorari, or upon & pri- 
soner removed by Habeas Corpus, before of after 


indictment taken. id. 129. 





By the Court, When the grand jury finda 
bill for a capital offence, the party charged lies, 
from the finding alone, under such a violent sus- 
picion of guilt, that the court will instantly com- 
mit him, if he be present, or direct a capias a- 
gainst him ; and as the trial, in the ordinary 
course, is not long delayed, it is the practice of 
the court not to lend, its ear to a motion for bail. 

Tuts is the general rule. We will not say 
that it may not have its exceptions, As, if the 
party, charged to have been murdered, were to 
make his appearance in court. 

In case of a mistrial or ofa continuance, at the 
instance of the territory, as the confinement may 
be extended to a considerable length, there would 
be no impropriety in listening to a motion to 


‘trial, the court, except.in a very extraordinary 


Bur in all these cases the bailing is in the 
discretion of the court, and none can challenge 
it de siti Hale’s P. C. loco citato. 

Er Q 
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Sprinc 1811. By the ordinance of Congress which is the 


First District. 
‘on 


j constitution of this territory, bail is to be: taken, ‘ 





TERRITORY ynless for capital offences where the proof shall | 


Vs 


McFarzane. be evident or the presumption great. Art. 2. 





In the present case there are circumstances 
which seem to preclude the defendant from the 
indulgence he.requests. It appears one McBride 
was beaten with a stick by one Byrns, of which 
beating ‘he afterwards died, and that the defen- 
dants tood by, encouraging Byrns to beat the de- 
ceased well.—That Byrns and the defendant were 

‘gamblers, and.the deceased had given such in- | 
formation to a magistrate, upon which they had 
been arrested. It did not appear whether Byrns’ 
anger proceeded from any outrageous behav- 
iour of the deceased on an encounter, or from an 
irritation excited in him and the defendant, by 
the prosecution which the deceased had provok- 
ed. Now the grand jury have brought bills 
against Byrns and the defendant, charging them 
with murder. 

Tue defendant has clearly, and from his own 
admission, participated at least, in an aggravated 
battery, from which death has ensued. If his 
offence is reduced by the petit jury to man- 
slaughter or battery, the court will, in fixing the 
time of his imprisonment, give him the benefit 
of any extenuating cireumstances which may 
appear at the trial. 


Tue rule laid down, in Benoit’s case, is, it is 
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believed, a correct one. It will not, however, be Spxrve 1811. 
‘ ‘ " First District. 

rigidly extended, to cases in which the defend- ar 

ant has not the benefit of a trial, during theterm, — 

in which the indictment is found; when the Prretz & AL. 

continuance is not granted, at his solicitation. 


Morion OvERRULED, 





ett oS 
PERETZ vs, PERETZ & AL, 


Tue defendants were the maker and endorser pee and i 
of a note of hand, and the plaintiff the last en- jointly. a 
dorser. 


Ellery for the defendant. A joint suit was 
improperly brought, the defendants’ obligations 
are several, and arose at different periods ; that of 
the maker is absolute, and that of the endorser, 
conditional. ‘The remedy must be of the same 
nature as tlre cause of action. The one cannot 
be joint, when the other is several, 


Frromentin for the plaintiff. That is the rule 
of the common law of England. It prevails, 
perhaps, in such of the United States, in which 
the law and equity jurisdiction is divided, and 
there in courts of law only. The Spanish law, 
following the principles of the civil, gives the. 
action contra todos y cada uno. 3 Febrero, 405. 
n. 13. 


By the Court. The suit is rightly brought. 
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Srrine 1811. The Spanish authority, cited by the plaintiff's 
First District. sak, hii . hi Tl boa 
-—- Coy uly supports ai 1 = Is the 
Syxpics OF same in the courts of equity in the United Sta. 
McCuttoucH . , . 
ne tes and in the court of chancery in England, 
Faxcnonets.jn which the practice is according to the rules 
of the civil law. If a debt be joint and several, 
each ef the debtors must be brought before the 
court. Madox vs. Jackson, 3 Atkins, 406. All 
concerned in the demand ought to be made, 


parties. 2 Ventris, 348. . 
Action SusTAINED. 


ete => 
SYNVDICS OF McCULLOUGH ys. FANCHONETTE; 


Judgment a- A writ of sequestration being prayed for and 

gainst the hol- ‘ . o8 

der of sequest- Obtained, a copy of the petition was left at the 

ered property, domicil of the person who held the property, 

—— Sr without a-citation. J udgment by default, being 
taken against him, the court, on the motion of 
Depeyster, sat it aside : saying that no judgment 


could be taken against a man who was not cited _ 
to appear. s ; 


Hennen for the plaintiffs, 
ee 
MCFARLANE vs. RENAUD. 


Seven jtdiciat. IN this cause, it was determined that the seven 
days allowed days, allowed by the act of 1805, Chap. 16, to 


to move for a . : 
new trial, ‘Move, for a new trial, are tobe court days. The 


two Sundays and the fourth of July, on which 
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the court did not sit, were thérefure excluded. Sprixc 1811: 


First District. 





I. R. Grymes for the plaintiff and Duncan for. Tennitory 


the defendant, eee. 
Mc Farvane. 


meet So Die 
TERRITORY vs. McFARLAN§. 


By the Court. -The prisoner has been found The caption is 

not a part of 

guilty of murder of the second degree, and we Ge indictncat 
are now moved -to arrest the judgment on the 


following grounds : The words vi 


et armis, not 
Ist. That the caption does not contain the day 5. indicement 
or term on which the indictment was found. for murder. 
2. That the words vi et armis are not in the 
indictment. 
3. That the indictment is inconsistent and re- 
pugnant. 
4. That the offence is not described in the 


words of the statute. 


I. In support of the first ground, the counsel 
for the prisoner has cited 2 Hawkins, 362. ¢. 35, 
s. 127. ‘* The caption must set forth a certain 
day and year, when the Court was holden.” 

WE are of opinion that the caption, of which 
Hawkins speaks here, makes no part of ‘the in- 
dictment. The caption is the inception of the 
record, both in civil and criminal suits ; it is that 
part of it which precedes the declaration or in- 
dictment. 

Hawkins and Bacon after him, so consider the 
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Srrine 1811. caption and the indictment : for they treat of the 


First District. 


former séparately, and after having treated of the 


ais latter. And Blackstone, in the record, in the ap. 
Mc YAIR pendix to the last volume of the commentaries, 


clearly distinguishes the indictment from the 
caption. 

Hawkins cites as a necessary, nay essential, 
part of the caption, that it should contain the 
name@gof the jurors, or at least it should express- 
ly appear that they were at least twelve in num- 
ber : circumstances which are never found in 
any form of indictment, 

Foster also impliedly admits that the caption 
and indictment are distinct things : for he in- 
forms us that the prisoner is to be furnished with 
copies of both. Foster’s.C. L. 229. ) 


S1r Mathew Hale puts this question, however, 
out of all doubt. Touching the forms of indict- 
ments, says he, there are two things considerable : 
Ist, the caption of the indictment : 2d, the in- 
dictment itself, 

Tue caption of the indictment, is no part of the 
indictment itself; but it is the style or preamble 
on the return that is made from an inferior te 
a superior court from whence a certiorari issues 
to remove : or when the whole record is made 
up in form. Whereas the record of the indict- 
ment, as it stands upon the file in the court, 
wherein it is taken, is only thus : Juratores pro 
domino rege Sc. When it comes to be return- 
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ed upon a certiorari, it is more full and explicit, Spnine 1811. 
Norff Ad generalem sessionem &e. 2 Hale’s P. Minas cons 
66... .. bp ia 

II. Tue omission of the words vi et armis is Me Ph ANE. 
| the second ground. The counsel rely on 2 Hale, 
187. ‘ In all indictments for felony, there must 
be felonice, so it must be laid to be done vi et 
armis, at common law. He cites Stamf. P. C. 
; 94, a. 

Hawkins does not speak in so unqualified a 
manner. “ It is taken for granted in some books, 
“that they, (these words) were necessary at 
“ common law, in all indictments for offences 
“ which amount to an actual breach of the peace, 
“ as rescouses, assaults and the like : yet I do not 
i] - “find that they were ever necessary in such in- 
“ dictments, wherein it would seem absurd to 

“ put them in, as in indictments for conspira- 

“ cies, cheats, slander and such’ like, or nui- 

“ sances ‘committed in a man’s own ground. 2 

Hawkins. 343 s. 90. 

TueEseE words, however, are no"longer held 
necessary, according to most English writers, 
since the statute of 37 H/. 8c. 8. ‘The preamble 
‘of this statute recites that ‘in all indictments of 
“ felony and trespass, and divers others, it was 
‘“‘ common to declare the manner of the force and. 
“arms, that is to say, vi et armis, viz, baculis 
“ arcubus et sagittis, or other such like words ; 
“¢ where in truth the parties had no such weapons 
“at the time of the offence, yet for lack of such 
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Spring 1811. ¢ words, the said indictments were taken ag 
endidncnerhe void, and had been avoided by writ of error 
Ternirory “ and plea, &c.” The statute then proceeds to : 
Me Fanzane, declare these words unessential. | 

Ir is to be observed that the statute informs 
us, that the insertion of these words was com- 
mon, not universal. 

Srnce the statute, lawyers have been found 
who contend, and courts have often determined, 
that the statute in the enacting part, did not re- # 
fer to the words vi et armis, but only to those 
which follow, viz, baculis, sagittis et arcubus, or 
such like, which declare the MANNER Of the force . 
and arms, and that the omission of the words 
vi et armis, is not helped by the statute. 2 Hawk. 
P. C. 94. 2 Levinz, 261. 1 Siderfine, 140. - 
1 Bulftrode, 205. 1 Levinz, 206. 1 Keble, 101. 2 

eble, 154. Popham, 206. Yet among some of 
these, the opinion prevails, that neither at common 
law nor at present, were the words vi et armis es- 
sential, where they are implied by others as reseus- 
sit ro manu forti. Croke J. 345. 2 Bulstr. 208. In 
an indictment for a riot the words vi et armis 
are implied in the words riotose cesserunt, frege- 
runt, prostaverunt. 2 Hawkins, 344 c. 25' sec. 
91. in margin. 2 Strange, 834. 


Ir has been adjudged that the words vi et ar- 
mis, are not necessary in an appeal of death, be- 
cause they are so fully implied. Smith and Boden, 
Mich 7. Ann. 8. tho’ if the killing were with a 
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weapon, the count must shew with what particu- - 


Jar weapon ; and if it were not by any weapon, 
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PRING 1811, 
irst District. 


but by some other means, as by poisoning, drown- TERRITORY 


V8 


ing, suffocating, or the like, the circumstances Mc Fartane. 


of the fact must be set forth, as specially as the 
nature of it will admit. 

In the present case, the indictment describing 
the weapon, with which the mortal wound was 
given, we think the manner of the force and arms, 
being particularly declared, it was not necessary 
that the force and arms, should be generally ex- 
pressed. Vi et armis implied in murder. 1 East 
346. 

III. As to the repugnancy. The indictment sets 
forth, that the prisoner and one Byrns, on the 6th 
of April, assaulted the deceased, that Byrns gave 
the mortal blow, that the deceased languished 
till the 10th, when he died, that the prisoner was 
then and there abetting Byrns, and concludes 
that the prisoner and Byrns murdered the de- 
ceased. 

Ir is contended that there is here a fatal repugn- 
ancy. The words, then and there, referring to 
neither of the periods previously mentioned in 
particular: and if the reference is to be made ac- 
cording to the ordinary rule of the construction, © 
to the last antecedent, it relates to the time of the 
death, and not to that of the stroke. 

Hawkins is again invoked. ‘ An indictment 
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Sprinc 1811. at B. or the stroke on the Ist of May, and 
i nisindtier ‘¢ the death on the 10th, is insufficient for the re- 
Territory “ pugnancy.....because it supposes the murder to 
McFanzanx, “ have been committed at a place in the first 
** case and on a day in the second, in which it ap- 

<< pears, by the indictment itself, that the party 

“< was not killed, but only wounded.” 2 Hawk. 


P. C. 325° ¢. 25. ¢. 62. 


Ir in the present case, instead of the words 
then and there, the words on the 6th of April, 
had been substituted, the cases would have been 
parallel. But we find one similar to that of the 
prisoner, in 2 Hawkins, 264. c. 23 s. 89. 





“ WueEreE it isalledged that the principal such 
‘a day, made the assault and gave the stroke 
“and that the party died on such a subsequent 
“ day, and that 4. B. was adtunc et ibidem abet- 
“ tans.....the words adtunc et ibidem, from the 
“manifest import of the whole, shall be refer- 
*“ red to the time of the stroke.....Yet, if 4. B. 
‘‘ had been said to have been present, at the time 
“of the felony and murder aforesaid, viz: on 
** the day of the stroke, tunc et ibidem, abetting, 
** &c. it seems the appeal would be insufficient, 
“as to 4. B. for the repugnancy.” 


In the indictment under our consideration, the 
words, then and there, are not confined by any 
subsequent expression, to either of the antece- 
dent periods, so as to prevent their being ex- 
tended to both, and thus avoid the rupugnancy. 
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Ir does not appear to us that, even if the re- 
pugnancy existed, the part in which it is found, 
would necessarily be deemed material. The in- 
dictment begins by stating the joint felonious as- 
sault, refers to the mortal wound by one of the 
parties, the death, and finally charges both with 
murder, so that the clause, stating the presence of 
the prisoner specifically, is an useless one. 

IV. Ir is objected that the indictment is in- 
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Serine 1811]. 
First District. 


TERRITORY 
vs 


Mc FARLAME. 


sufficient in as much as it does not describe the ~ 


offence in the words of the statute. 

Tue indictment in this particular, is worded 
according to the common law forms, with the 
proper conclusion in statutory offences. 

Tue first section of our act of May, 1805. ec. 
50, provides the punishment of death for the 
crime of wilful murder, the 22d section that of 
a fine and imprisonment at hard labour for that of 
manslaughter. 

Tue act of July, 1805. c. 4. provides, “ that 
‘all murder which shall. be perpetrated by 
‘¢ means of poison, or by laying in wait, or by any 
“ other kind of wilful, deliberate or premedi- 
“tated killing, or which shall be committed in 
“‘ the perpetration, or attempt to perpetrate, any 
“arson, robbery, or burglary, shall be deemed 
‘¢ murder of the first degree, and all other kinds 
“ of murder, shall be deemed murder of the se- 
“ cond degree.....and the jury shall ascertain in 
“‘ their verdict, whether it be murder of the first 
“ or second degree.” 
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Srrinc 1811. Murper of the first degree is punished with 
First District. a4 
Lnosnaneeyencesinal death, and murder of the second degree, with im: 
STACKHOUSE prjsonment at hard labour, 

& AL ° . ‘ 

eg In this case, the jury found the prisoner, not 
Fouey ’s Syy- guilty of murder of the first degree, but guilty, 

DICS. 

of murder of the second degree. 

Murper of the second degree+is any kind 
of murder not enumerated in the first part of the 
section. The indictment charges the prisoner 
with wilful murder, with malice aforethought. 
Perhaps if it had simply charged him with mur- 
der, his counsel could not have successfully re- 
sisted the motion of the attorney general for judg: 


ment of imprisonment at hard labour. 
Motion OVERRULED, 


eS oS Se 
STACKHOUSE & AL. vs. FOLEY’S SYNDICS. 


-_ Vendor, who THE plaintiffs, shortly before the bankrupt’s 


sellsfora note, ¢ - nll : A 
pp eae et failure, had sold him six pipes of wine, for which 


incase ofbank- they had taken his note. On his making a cessio 


ruptcy,but los- ‘4° : 
ak eae bonorum, and obtaining a stay of proceedings, 


goods sold be the plaintiffs applied for a writ of sequestration 
altered,as wine 
by mixture. 


against the wine, which was executed on five of 
the six pipes. ‘Two of them were untouched, 
but from each of the three others, one third of the 
wine had been drawn, and an equal quantity of 
wine of another quality, substituted, with the view 
to the improvement of the liquor. 


Alexander for the syndics. ‘The plaintiffs are 
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not entitled to the wine, for they have received payee — 
. ° . irs Strict. 
that payment which was stipulated for, at the time —__ 


of the contract. They must, for the amount of ST4ckHovse 


their note, come in as other creditors.: 1 Evan’s 


Pothier 381, note a. Kearslake vs. Morgan. 5 Foury’s Sxy- 


T. R. 513. Louvier vs, Lawbray 10 Mod. 36. 
Tue three pipes, from which a part of the 
original wine has been drawn, and in which other 
wine has been put, cannot be considered as the 
merchandize sold by the plaintiffs, if it be ad- 
mitted that the note was no payment, . 


Hennen for the plaintiffs. The bankrupt’s note, 
cannot be considered as a payment, either on the 
principles of the common law, or the commer- 
cial laws. Tipley vs. Martens, 8. T. R. 451. 
5 Comyn’s Digest by Rose 96.1 Wilson’s Bacon’s 
Abridg’t 286. Owenton vs. Morse. 7, T. R. 64. 
Ord. Bilb. cap.17. n. 37. Gould's Espinasse 


part 1, 130. Murray vs. Gouverneur and others, 


in error. 2 Johnson’s cases, 438. 

_ Nay, if there were evidence of its being ac- 
cepted, as absolute payment, the contract being 
at the eve of a bankruptcy, it would be presumed 
that the bankrupt was aware of the approaching 
catastrophe, and the note would then be consider- 
ed as apiece of waste paper. For when one gave 
the note of a third person in payment, and the 
vendor took it absolutely as a payment, yet it 
being shown, that the party giving the note, knew 
the third person to be in failing circumstances, 
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SprinG 1811. on the failure, the court considered the note as 


First District. 
Nserennei ganna 


STacKHOUSB 
& AL. 
vs. 
Fo.ey ’s Syn- 
DICS. 





no payment. Popley vs. Ashley, Holt 122. 

Wiru regard to the three pipes, part of the 
contents of which has been drawn off, the whole 
mass must take its character from the nature of 
the greater part. The wine which has been subs. 
tituted, has lost its character by confusion. In 
determiaing so, no injury will be done to the mass 
of creditors, for the wine drawn off, will b> pre- 
sumed to be a fair conpensation for that which 
has been put in, 


By the Court. The ordinance of Bilbao must 
determine this case. The 37th section of it, pro- 
vides that, “if a seller of merchandize take 
‘in payment a bill, becoming due within a cer- 
“tain time, within which the purchaser of the 
** goods, the drawer or indorser should become 
“ insolvent, it is ordained that if the merchandize 
** be found in the possession of the insolvent..... 
‘and the whole or part of said bill be not paid, 
‘a quantity proportioned to the sum unpaid, 
** shall be delivered up to the bill holder.” 

Tuere can therefore be no doubt, that the 
plaintiffs are entitled to the two pipes, in the con, 
tents of which there has been no alteration. 

Witx regard to the other three, we consider 
that the scller’s privilege, ought not to be ex- 
tended to them. It is an odious one, as it des- 
troys that equality, which alone is equity. Com- 
mercial misfortunes cannot be averted by law, 
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: wever, lessen their consequences by di- SPrine 1811. 
it can, however, . q y First District. 


viding them. These three pipes are, therefore, —__._ 
to go to the common stock, and the plaintiffs, — 
as to their value, come in for a dividend, as or- Sywnpics oF 


dinary creditors, and not as creditors upon lien, St. Maxext- 





—tt 2) 
SEGUR vs. SYNDICS OF ST. MAXENT. 


Tue plaintiff claimed a deduction from the G-yoso’s line; 
price of a plantation, part of which had been ateane 
taken by the Spanish government. ed. 

Ir appeared in evidence that in October 1776. 

Madam de Mauleon, had sold to Gilbert de St. 
Maxent, a plantation of seven arpents and eight- 
een toises, front on the river, bounded on one 
of the sides by a pallissadoe, which enclosed the 
city of New-Orleans. 

Tuat in August 1789, St. Maxent sold the 
premises to the plaintiff for $ 72,000. 


TuAtT in 1794, the Spanish governor sur- 
rounded the city with new fortifications, which 
in some parts, took in ground which was not cov- 
ered by the original fortifications, under the 
French government, while in others, they left out 
ground, which the old fortifications had occu- 
pied. ‘ 

Tuart the plaintiff having laid his claim for 
an indemnification, the Spanish governor, on the 
4th of November 1797, had rejected it on the 
ground, that “neither the plaintiff nor the per- 
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Sprinc 1811. sons from whom he held, could have acquired 


First District. 


SEGUR 
vs 


“any right on the ground within the lines of 
‘* the old fortifications, altho’ thro’ error, inat. 


Synpics or “ tention, or indulgence they might have been 
St. Maxenr. ¢ suffered to possess it : that, with regard to the 


“angles of fort St. Charles, which might ex- 
* ceed the old fortifications, the plaintiff could 
*‘ not have a better title to an indemnity from 
 sovernment : because, in all concessions made 
** under the French government, the king had al- 
“‘ ways reserved the right of taking out of the 
‘lands granted, the ground necessary, for ex- 
*¢ tending the fortifications of the city : a right 
* to which the king of Spain had succeeded.” 


Tuat St.'Maxent having died in the mean- 
while, the plaintiff, im the year 1798, brought a 
suit against his estate, in order to obtain a de- 
cree authorising the plaintiff, to retain out of the 
part of the purchase money, which still remain- 
ed due, a sum sufficient to indemnify him, for 
the greund he had lost. 

Tuat in June, 1800, the Spanish tribunal, or~ 
dered a valuation of the land sold by St. Maxent, 
beyond that sold him by Madam de Mauleon, 
“ which” says the decree, “did not belong to him, 
“and for the possession of which he had no 
“ title” No eran suyas, cureciendo de titulo que 
autorisase lu detencion en que se hallaba. 

Tuar after the valuation, the Spanish tribu. 
nal granted to the plaintiff, in February, 1801, 


































OF THE TERRITORY OF ORLEANS. 


an indemnity of $ 25,557, the reported value at 


by the old fortifications. 





Spritc 1811. 


First District. 
the time of sale, of 21 square arpents, covered __, 


SEGUR 
v8. 


Tuat before the final determination of the Syrnoics or 


suit, the officers of the king of Spain discovered 
adeclaration of Villars Dubreuil, made on the 
17th of November, 1758, while the premises 


. were selling, at public auction, whereby Du- 


breuil acknowledged that, “ out of the seven 
“ arpents and eighteen toises, which the planta- 
‘tion was said to contain, there were two ar- 
“pents and twelve ‘toises, which belonged to 


“the king, and that it was only, out of consi- ~ 


“deration for Mons. Dubreuil, that the king 
had consented that he should occupy them, and 


“erect buildings thereon, and that the same were 


“ selling, and as such would be, in the hands of 
“the purchaser, liable to be resumed by the 
“king, at the will of his representative, who 
“ would allow the removal of any building- or 
‘ improvement.” 


Tue following extract of the proces verbal 
of the sale and adjudication, was read, ‘‘ where- 
“as the greatest part of the buildings of the 
“ plantation are erected on a piece of ground, 
“ which belongs to the king, and which H. M. 
“has reserved for his use, and is not compre- 
“ hended, in the said seven arpents and eighteen 
“ toises, on the river, we have caused it to be 


“ Joudly proclaimed, that it should be lawful, for 


Ge 


Sr. Maxgyt. : 
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- Serine 1811. “ the ki ; — 
| First Distict king, to resume the said grou ong 


UL. “ing to H. M. whenever he may see fit : the 


SzcuR =“ purchaser remaining at liberty to remove every. 
v8, ® 


} 

| Synprcsor ‘ building or improvement thereon.” 
| St, Maxenrt. 

t 















Tua? in consequence of this declaration, 
| Don Gayoso de Lemos, governor of the pro- 
I | vince, in the month of November, 1798, re- 
I | sumed this ground, causing a line to be drawn, 

| at the distance of two arpents and twelve toises, 
7 in length, frem the angle of the barracks and 
parallel to the last squares of the city, whereby 

| 

| 












the plaintiff lost a portion of his land, besides. 
that for which he was indemnified by the de- 
1 | eree of the 25th of February, 1801; wherefore he 
brought his claim before the Spanish tribunal, 
1 on the 3d of January, 1802, with a view to ob- 
I tain an indemnification for the land thus taken 
| from him, and which lies between Gayoso’s line, 
and that of the French fortifications, which is 
the object of the present suit. 































Brown for the defendant. The piece of 
ground, mentioned in Dubreuil’s declaration 
and the proces-verbal, was only of the extent of 
two arpents and twelve toises, in superficies ; not 
of front on the river, according to Gayoso’s — 
reckoning. | 













Derbigny for the plaintiff. In the settlement 
of this country, lands were reckoned by the 
extent of their front on the river, with the usual 
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depth of forty acres. Concessions were uniform- Spaiwe 1811. 
j fi $4 First District. 
ly granted in that manner. 


Tue declaration of Dubreuil, under whom, — 
the defendant’s title accrues, “ that out of the Syxp1es br 
« seven arpents and eighteen toises, which the 5t Max=xt. 


“ plantation was said to contain, there were two 
‘* arpents and twelve toises, which belonged to 
6 the king,” is conclusive evidence. For Du- 
breuil makes no distinction, speaks of arpents 
absolutely, when he describes the extent of the 
plin‘ation and that of the king’s ground. Verba 
Sfortius accipiuntur contra proferentem. 

« .Tue question, if any doubt was entertained, 
must have been considered by Gayoso. His 
decision was not complained of : it cannot be 
considered as an unauthorised stretch of autho- 


rity. 


By the Court, Martin, J. alone. The land 
was bought by St. Maxent, with the reservation , 
of the king’s right, to:a certain part of it. Ac- 
cording to the laws of the country, no suit was 
necessary to ascertain the royal portion. It was laid 
off according to the known rule and usage, and 
the governor’s construction is warranted by the 
cotemporaneous exposition of the word arpents, 
in grants and concessions of those days ; if su- 
perficial arpents were meant, it would have been 
necessary to have described the particular spot, 
with more accuracy, than by saying, the ground 
on which the buildings stood. The decision 
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Srrine 1811. does not appear incorrect, and it was made by the 
First District ae : , ‘ ’ 
“oes only legitimate authority at the time, tho’ doubt- 
Uraquuarts less it was liable to the revision of the sovereign. 
4 vs. - e e 
Rostxsox. he parties seem to haye been satisfied therewith; 
and the plaintiff, having lost part of the purchased 
_ land, by a legal determination, is entitled to com- © 


pensation. 
JUDGMENT FOR THE PLAINTIFF. ~ 


—at 2) 
URQUHARTS vs. ROBINSON. 


An invoice Py the Court. This is a motion for a new 

accompanying. he 

the goods, istrial, on the ground of the rejection of proper 

no evidence a- evidence. ‘ 

ag ile. Tue plaintiffs received by the vessel, of which’ 
the defendant is master, a quantity of goods. 
Their clerk took notice, on the landing, that 
two of the boxes had been opened, and calling 
the attention of the defendant to this circumse 
tance, the contents of the boxes were ascertained 
with him. A suit was brought to recover da- 
mages for the deficiency, and at the trial, the 
plaintiffs’ counsel offered as evidence of the con- 
tents of the boxes, at the time of the shipment, 
an invoice which the defendant’s counsel admit- 
ted, had been inclosed in a letter which came with: 
the goods. The court, being of opinion that it 
was not proper evidence, and the plaintiffs hav- 
ing no other, nominal damages only were given : 
and we are requested to reconsider the opinion 
which excluded the letter. 
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In. doing so, we have been induced, rather by 
a desire to correct a popular error, which pre- 
vails here, than from the idea that the question is 
attended with any difficulty. 
In every case, the plaintiff must, not :only 
pfove the breach of contract or injury upon 
which his cause of action arises, but also, the 
amount of the damage, or the extent of the inju- 
ty which he has sustained : and both must be 
proven by legal testimony. 
In the present case, the plaintiffs have proven 
the breach of the defendant’s contract, in failing 


Sprine; 1811. 
First District. 
wsannal 
UrqUHARTS 
vs 


Rosinsox. 


to deliver the goods, shipped in good order and - 


well conditioned, in the like order; since they 
have proved the boxes were broken. This en- 
titles them to damages. But it remained for them 
to shew the amount of these damages, the ex- 
tent of the injury the defendant has done them. 
This amount was the quantity of the goods zof 
delivered or their value : and this they ‘were 
bound to do by Jegal evidgnce. 

TxreEy have shewn what remained in the boxes ; 
to ascertain the deficiency, they have attempted 
to shew what goods were in the boxes, at the 
time of the shipment, by producing the invoice 
transmitted by the shipper. 

Turis invoice, the defendant has contended, 
could not be received : 


1. Because it could not bind the defendant, 
as an instrument of writing or a written contract. 














































First Distri 
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Sprine I81!. 
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UrquyHarRtTs 
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‘2. Because it could not be received as ‘the 
evidence or testimony of ‘the shipper. 

I. Men are only bouad by the contracts ‘to 
which they are parties; by the instruments of 
writing which they subscribe, or to the confec. 
tion of which they concur, or which they after. 
wards acknowledge. 

Tue defendant was'not a party to any con. 
tract resulting from this invoice. It was not 
subscribed by him ;. he did not concur to the ° 
confection of. it;. neither, has he ever acknow- 
Jedged its correctness. 

‘Tue invoice has therefore, no binding force 
in regard to the defendant. It is not to be read, 
as the evidence of a contract. . 

IJ. It remains for us to inquire whether it 
can be read as the evidence, or testimony of the 
shipper : and this the defendant’s counsel, has 
contended cannot be done, because, it is not re- 
gularly taken : because, if it were, it could not 
be read, the shipper of the goods having an in- 
terest to charge the fhaster, in order that he may 
thereby discharge himself. 

Tue testimony is not regularly taken, be- 
cause, it is not under oath—because, it was taken 
ex parte. 

Lestis injuratus fidem non faeit, says the code 
hb. 4. tit. 20 de jurejurando ; in notis. 

Every witness before he is examined must be 
sworn. Esp. N. P. 728. Ley 81. tit. 16. Part. 3. 
cerca del fin. cap. de testibus et ibi gloss. hoc tit. 











to 


Ce 
ls 





not have two compensations. 
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Evipgence must be given in the presence of 


the party against whom it is to be used. For, 


239 


Spring 18h. 


irst District. 
J 





where the jury having withdrawn, Called back Usquuaats. 


one of the witnesses, who repeated his evidence, 
altho’ the evidence was the same, that had been 
given before, e¢ non ala nec diversa, their verdict 
was set aside. 


Neither can, an argument be drawn ab incon- 
venienti from the difficulty of sending across the 
Ocean, to procure testimony. Till the 26th of 
George the third, bonds executed in the East- 
Indies, could not be proved without being 
sent thither, if the subscribing witness resided 
there. -In that year, a statute was made, making 
an exception to the general rule. 


In Coghlan vs. Williamson, the hand writing 
of Steele the subscribing witness, who resided 
in the West-Indies, to a bond, was not allowed 
to be proven, till it was established, that the de- 
fendant had declared, that the plaintiff could not 
recover, for the bond was executed on ship 
board, and that he could not get the witness : 
thus acknowledging implicdly the execution of 
the bond. Douglas 93. | 


LastLy, the shipper’s testimony is said to be 
objectionable, for if the goods were not put in the 
boxes or taken out of them, before the shipment, 
he would be discharged, if the plaintiffs were 
to recover from the defendant : as they could 


Vss 
RoBiINson. 
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sane 1611. However, on the ground of the paper not 
irst District... ‘ : ‘ oe 

being sworn to, it was impossible to receive it» 

Desox,Cura-as evidence. . 
TOR &c. ; 

va. In the case of Riche and Richard vs. Broad. 
Bacue & At. se/]/, determined before the revolution, in Penn- — 

‘ sylvania, a different opinion was given, and an 

account of sales unsworn to, was admitted :-the- 

court saying the strict rules of evidence, were: 

not to be extended to mercantile cases. But 

this is a solitary case which, being. contrary to 

every precedent and principle, cannot be received 

by us as evidence of the law. For if the rule 

which requires that testimony should be on oath, 

that which demands that it should be taken in 

presence of the party, against. whom it is to be 

used, and that which repels an interested witness, 

be strict rules, which may be disregarded in 

mercantile cases, it will follow, that the court 

have no rule in these cases, but the will or whim 


of the judges. 





Morion OVERRULED. 


Duncan for the plaintiffs. J. R. Grymes for 
the defendant. 


——at =) > 
DEBON, CURATOR ic. vs. BACHE 8 AL. Ante 160. 


ioe a By the Court. The Spanish authorities cited 
? 

raud of the in- Support the plaintiff. This was not a payment, 
solvent’s Cr€-in the ordinary course of business, but a transfer 
ditors, void. y : 

of property, uncalled for by the defendants who, 


* tho’ they pressed for the payment, appeared ta. 
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have no notice of their debtor’s circumstances, Sete 1811, 

till the receipt of the instrument intended to vest Figo BOOe 

the property in them, and therefore, cannot be RBamozax 
presumed to have solicited the assignment— te 


his, therefore, i i co. tue M : 
This, therefore, was a deliberate disposal of pro Ngee NOt 















a perty, after the transferor had become insolvent, rzAys. 
: with w view of giving the transferees an undue 

S: advantage over the other creditors, and is con- 

t sequently a fraud on them, and void. 

; JUDGMENT FOR THE PLAINTIFFS. 


~—— Ss ee 






RAMOZAY & AL. vs. THE MAYOR &c. OF NEW- 
ORLEANS. 





Conpictio 1npDEBiTI. The plaintiffs were Whether the 
. 1 Corporation 
keepers of grog-shops, and for several years past, win enenabia 
had paid the sum of one hundred dollars each, licenses for re- 


into the treasury of the ‘city, f@r a license to re- ae ners 
tail liquors by the small measure, keep a billiard and boarding- 
table and a boarding-house or tavern. By con- houses! 
sent of the defendants, they joined inasuit, to 
recover back the greatest part of the money thus 
paid, on the ground that this general license had 
been forced upon them, the officers of the May- 
oralty, having made it a rule not to grant licen- : 
ses for retailing liquors only, and to grant only 
licenses for the cumulated objects of retailing li. 
quors, keeping a billiard table, and an hotel, tav- 
ern or boarding-house. 
. Tue above rule was ene by the defeny 
H 













Ps ote 
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Fine Disunee dants’ counsel, to have been that which governed: 
_______J the conduct of the officers of the Mayoralty, but p 
Ramozay there was no evidence that any of the defendantg’ © 
— had made application for a license, for the sole 4 
Tue Mayor object of retailing liquors. Their licenses were’ 
Fa ea Nee ie produced, nor evidence given of the co 
of any of them in particular, but the books’ of 
the mayoralty, which were produced by consent, : 


shewed that the defendants were entered as hold. © 


. 





P 
32 
ie 
8 


ders of 3 a license for me three objects. _ . if 


bhai for the plaintiffs. The defendant 
contend that they have a right to. receive a 
sum 


1. By the powers vested in them by the char. : 
ter of 1805: i: 
2. By those conferred on the cabildo, unde ; 
the Spanish government and confirmed by the ) 
charter of 1805. : 


I. What are the original powers conferred by 
the charter of 1805, as applicable to this subject? 9 
“Councit shall have powers to pass bye-law: 4 
“ for the better government of the affairs of ie 
“ corporation, for regulating the police and pre- | 
‘‘ serving the peace and good order of the city | | 

“ provided that no such bye-law be contrary to 
“ the charter, to the constitution of the U. 8. ot 
“ the’ laws of the Territory. —They shall have © 
“¢ power to raise by tax, in such manner as they 
“shall déem proper, upon the rea/ and pone 
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‘septate, within the said city, such sum as may 


‘*-be necessary for lighting; paving, &c. 

« Provided that the said Mayor, &c. shall not 
“have power. to regulate the price of any other 
“provisions than bread, or the price of mer- 
“ chandize brought or imported into the said 
“ city —Nor to tax butchers or bakers, nor carts 
“nor drays, otherwise than for the licenses 


_ herein after provided for, 


“The Mayor shall licence all taverns and board> 
“ ing-houses, hackney coaches, carts and drays, 
“ subject to such restrictions, as the Mayor and 
** City Council shall by ordinance direct. And 
* the Mayor shall be entitled to receive for every 


_ “license, the sum of two dollars and an. half.” 


Act of February 17, 1805, ch. 12. sec. 6 and 11. 
Turis charter, like all other statutes in dero- 


gation of general law, erecting new jurisdictions 


and vesting new powers, ought to be strictly 


construed, 


Tu1s power, to wit: that of taxing, being one 
of the attributes of sovereignty, shall not be pre- 


> sumed to be granted, but by express words and 


shall never be-enlarged by construction—Thus 
in the present instance, a power is given to tax, 


~ but it shall be strictly confined to the objects 


expressly designated, viz : real and personal es- 
tate.. A power is given to take two dollars and an 
half, for a license; it shall not go beyond that 
sum, 










Spaine. 181k, 
First District. 
See ee 


THe Mayor 
&c. or N. One 
LEANS. 


‘. 
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Spriné 1811. 
First District. 


“Ramozay 
&c. AL. 
vs. 

Tue Mayor 
‘ke. or N. Or- 

LEANS. 


: restrictions as the Mayor and city council, 
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Te council are authorised to make “ bye. 
“laws, for the better government of the affaigg | 
“‘ of the corporation, for regulating the police'and i 
“ preserving peace and good order.”” Their bye. 
laws must have no other objects, nor will the” 
general expressions authorise an imposition a 
Uibitum on taverns or any other profession: ¢ 
calling, more especially as the means of obtaiq.” 
ing a revenue to carry these objects into effect, 
are pointed out in the charter by tax on real | 
and personal estate. ve 
THe expression used in the clause giving) 
power to the Mayor to license, “ subject to such! 


a Ses ee 


*« by ordinance direct,” evidently relates to tf 
restriction of number, to the rules which m 
be made, for regulating the conduct of innkeep 
ers as to. the time their houses shall be kept ope 
the security they shall give, the duration of the “| 
licenses, and: other objects of the like natu Te. 
But in this case, it cannot by any reasoning, 
made to apply, as the only ° ordinance rode ! 
is one made within the last of the four years, fot 
which we claim a return of the imposition. a 
Tue only remaining argument is drawn from 
the proviso, that the Mayor &c. shall not have 
power to regulate the price of merchandizé,” 
provisions, &c. nor to tax butchers or bakers, not 
carts nor drays, otherwise than for the licenses” 


, 
i 
a 


therein provided for. The taverns, it is said, are” 


omittéd here, and therefore, there is a right’ to” 
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tat ther: This is strange reasoning and would Serine Isl. 
sats * : : , First District. 
go to permit an indefinite tax on any particular Leary 
calling, profession or trade, except butchers, bak Ramozar 

ee eek. & aL. 
ers, carts and drays. Physicians, - merchants, fiom 
shop:keepers, lawyers, tradesmen of every des- par on 
eription, aré made liable to an arbitrary tax, and,..cc. 
the whole expences of the city may be thrown 
on one description of citizens ( retail shop-keep- 
ers for instance ) who may not happen to have a 
proper interest in the city council. This is cer- 
tainly a power which shall not be supported by 


implication, nor without the most express grant. 


Ir is also worthy of remark that the charter 
gives a power to make such bye-laws only, as 
shall not be contrary to the Constitution of the 
‘W. S. If this means any thing, it must mean that 
the bye-laws shall not be contrary to the regula- 
‘tions of the Constitution of the U.S. in pari 
materia ; otherwise, it is difficult to conceive how 
the bye-laws of a corporation can be contrary to 
the Constitution of the U.,S. If this be the case, 
then the power contented for, would be forbid- 
den by the section which declares that all du- 
ties, impositions and excise, shall be equal. 


Tuts first point has not been strongly urged, 
and I think we may safely say, that there is no- 
thing in the law of 1805, incorporating the city, 
which vests in the defendants, the right of ex- 
acting an arbitrary sum, from any particular pro- 
fession or trade. . I think it goes further and, by 
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| Senta 1811. designating a sum to be paid for a license, 
Eirst District: tudes all other impositions. It has been st 


Ramozay this sum is only a perquisite of the Mayor, 
— therefore, not a tax. It is a perquisite, but Not 
Tue Mayor less a tax ; the application is indifferent to 
person who pays, whether it goes into the 
of the Mayor or the coffers of the corporation, 


makes no difference to him. 


LEANS. 


II. If the city then have no original om . 
given them by the act of incorporation to lay thig™ 
tax, can they derive it from any former powers” 
of the cabildo, confirmed to them by that act! ‘ 

Tue 13th section enacts “that all the estates, 
*s. whether real or personal, the rights, dues, debts,” 
“claims, or property whatsoever, which hé | 
“tofore belonged to the city of New-Orleang, 
“ or was held for its use by the cabildo, und t 
the Spanish government, the municipality, af af 
“ter the transfer of the province, in the yan 
“‘ 1803 to France, or the municipality now ex, R. 
“ isting, which has not been legally a/ienated or” 
“¢ Jost or barred, shall be vested in the said Mayon “ 
“ &c. to be enjoyed, received, collected and sued 
‘‘ by them and their successors forever.” } 

Here, three enquiries present themselves; , “4 


1. Whether this power of taxing inns and” 
taverns, supposing it to have been legally cx 
cised by the cabildo, is by this section vested in) 
the Mayor, aldermen and inhabitants of the city” , 
of New-Orleans, a 





‘ 
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2. Whether it was ever vested in the cabildo, Spring 1811. 
First District. 
and to what extent. 
‘ 3, Whether, if it were vested in the cabildo, ag 
it was not Jost, prior to the act of 1805. ’ ce . 
~, The words are rights, dues, debts, claims, © mon Jane 
or N. On- 
or property whatsoever. What is the thing con- re ware 
tended for ? A power to tax a particular des- 
cription of persons—will this be given by the ex- 
pression rights, which is the one selected as con- 
geying it? It may, I think, very reasonably be 
doubted, more particularly as this term may be 
fully satisfied without recurring to the broad ex- 
position which is contended for, as there are 
among the objects secured to them, certain rights 
strictly so~talled, such as a right to a perpetual 
rent, &c. ‘The observations before made, as to a 
strict construction of this kind of grants, will here 
forcibly apply. Suppose the. cabildo had for- 
metly the power of laying all kinds of taxes in 
the most unlimited manner ; and this charter 
had no other clause on that subject, than the one 
now under discussion—would these general words 
have revived the right of taxation ? It is believed 
they could not. This is certainly a political power, 
and I think the true construction of the clause 
in question, is that it transfers from the cabildo 
to the'corporation, only private rights : an-opin- 
_ ion which, I believe, will be strenghtened by 
a consideration of the context. ‘* All the'estates 
“and rights, dues, debts, claims, or property’ 
“ whatsoever, which, heretofore, be/onged to the 
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" Senewa- 4811s city: of New-Orleans, or was held for.i itsuse,” 


First District. 


Ramozay 
& Ale 
Vea. 


Taz Mayor’. 
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LEANS’ 
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Now the terms “ belonged ”? and held for its tise” 
evidently apply to private property,. not the 
power of taxation.— 
But, if these words should be deemed sufi, 
ciently operative to vest the power, they can 
give no more that was legally exercised by the 
cabildo, and not even that, if it shall appear to 
have been /ost, at any time before the i INCOrpo.. 
ration.— ‘ 
II. We must enquire then, whether this power 
was ever legally vested in the cabildo—to. what 
extent, and whether it has not ( if it ever existed) ' 


been lost by the events which took place prior to 


the passage of the incorporating law.—- 

‘To prove this power legally vested in. the Ce 
bildo, an ordinance is, produced promulgated by 
O'Reilly in 1770, in which he says, that pursuant 
to the spirit of the Ist law of the 13th tit, 4th 
Book of the laws of the Indies, he should prop — 
ceed to assign to the city of New-Orleans, the 


corporate property (proprios) necessary, for § 
That therefore, untill, his § 


the city expences, 













~ 





majesty should pronounce thereon, he’ had ass § 
signed, inter alia, 40 dollars, which each of the & 


12 taverns, (tabernas) which are permitted in — 


~ the city are to. pay annually. —Also, other ad 4 





dollars, which, each of the six billiard-tables, are 
to pay annually; other 40 dollars, to be paid afte 
nually by the house in which lemonade and other 


refreshments are sold, and 20 dollars, which ae 
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annually to be paid by each of the six inns ‘es Spring 1811. 
Pens First. District. 
- eating houses (posadas. ) : “ 













BTSs 


vo 
. : : s RaMozax » 
Now by referring to the law, the spirit of - & at. 


which Mr. O‘Reilly thinks will warrant his trans- be 5 
: . a ‘ Tue Mayor 

ferring this power, it will be-found that neither gc. or N. Or- 
the letter nor the spirit, will bear this construc. ©4¥5- 
tion. The law reads as follows: ‘“* The vice-roys 

“and governors who have the power, shall de- 

“ signate to every town and place, which shall 
/ be newly founded and settled the lands and lots 

“ (tierras y solares) which may be necessary, 

“ and which may be given without prejudice to a 

“ third person or corporate property (proprios ) 

“and shall send us an account of what shall 

“ have been designated and given to each one, in 

“order that we may order it to be confirmed” 
This law was applicable only to newly founded 

cities ; the spirit, however, might without a forced 
construction extend it to a city acquired by con- 

quest or cession : but, neither the letter nor the 

spirit, could ever authorise the transfer in favor 

of a city of the right of taxing. The words are 

explicit, shall designate lands and lots, and those 

only on condition of their being confirmed. 

There is also, a positive prohibition on this sub- 

ject, contained in the Ist. daw, 15 tit. 4 Lib. of 

the law of the Indies. ‘‘ We ordain that no com- 

‘$ munity, nor individual of whatever state, dig- 

“ nity or condition he may be, shall impose any 
S excise, duty or contribution, without our special 
Ir 
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Seaive: 1811. license, unless it be in the cases permitted by 
irst District. ,, ‘ 

law and the laws of this book, and we revoke 

Ramozay “ and hold for null those which shall be intro. | 

pom “ duced in-any other manner.” Here then, it ap. _ 

Tue Mavxor pears that the law which the governor cited as 

&c.or N.Or-,. ‘ ° . . 

LEANS. his authority for vesting the cabildo, did not 
give it him, and that he was moreover express. _ 
ly forbidden by another law, from exercising it 
If he had not cited his authority, the court might, 
perhaps, have presumed that it was duly exer. 
cised, but since he has done so, they are bound 
to examine it.—If the grant, therefore, was made 
by an officer who had no power to make it, nos 
thing passed by his grant, no power was legally” 
vested in the cabildo, and of course, nothing was 
transferred to the corporation of New-Orleans, 
by the territorial act. ‘ 

Bur if he had the power, the grant W was made 
subject to the confirmation of the king, and that 
confirmation has never been obtained : it ig, 

; therefore, void. See the words of the act I ha be 
quoted, the governor “ shall send an account of 
what shall have been designated that we may ore 

der it to be confirmed” —O‘Reilly’s ordinance tot 

contains the same claim. : 
_ Burt, if this power was legally vested in the | 
cabildo, what was the extent of that power? 
Clearly, I think, no greater than is warranted by 

‘the words of O‘Reilly’s grant, that is, 40 dollars” 
on twelve taverns, six billiard-tables, one coffee. 


house ; and 20 dollars on six eating houses: 
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There'is no reason of policy, or probable intent piniig ett, 
of the grantor, that will authorise an enlarging ni 
construction. All these are for narrowing it. <a 
1; Policy. It is certainly contrary to every =<" 
rule of public policy, that.a temptation should Tat Mayor 
be held ou: to intemperance and gaming by act: iy 
multiplying the opportunities for indulgence in 
tem. Such would, undoubtedly, be the effect 
of suffering the. same persons, who draw a re- 
venue from these sources, to encrease the numb- 
er. Public policy too, would, I think, be for a 
narrowing, rather then an enlarging construc- 
tion of a grant, that trenched even in its strictest 
construction on so important an attribute of so- 
vereignty as the right of taxation. 
2. Probable intent of the legislator. This is 
referred to, by the best writers as the surest test 
of the true meaning of an act. It is to be gathered 
first, from the words “ the twelve taverns, that’ 
are permitted in this city.”” Here pains seem to 
have been taken, and certainly several words em.’ 
ployed which would have been useless, if the 
construction contented for was the true one. Why 
speak of the number at all? Why recite that 
that number was permitted ? But to restrain— 
when a single word wauld have given the en- 
larged construction. Forty dollars on ail the ta- 
verns which shall be kept”? would have been 
the natural and obvious expression: if the en- 
larged construction had been the true intent, and 
the restrictive expressions shew, as strongly as it 












Sprine' 1811. js 
First District. 
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possible for words to do, the limited nature 

of the power—if too the inconveniences which 
I have pointed out, under the head of public po>, 
licy, would. result, it is not reasonable to suppose ‘ 





Tae Mayor that it was the intent of the legislator to per. 
















&c. or N. Or- 





mit them. : 
Ir, therefore, the grant be valid and vested any 
right in the cabildo, it was only for the objects 
specified in the ordinance, and cannot be extend. 
ed beyond them.—Should I, however, be again 
mistaken in my reasoning, and should the court 
' think the cabildo was not by the ordinance con., 
fined to the specified number, yet they hadno 
right to exact any thing beyond the forty dol-/ 
lars per annum, imposed by that grant upon ta. 
verns. Here again, we must recur to the pro. 
bable intent of the act, and from the words of 
the instrument, as well as the nature of the thing, 
there is every reason to believe, that the intent 
was to keep the several licenses separate, and. 
they were kept so during the whole of the Span. 
ish government here, except in a single instance, 
that of billiard-tables being kept in boarding., | 
houses, ( posadas ) not taverns (tabernas. ) Where, 
they were joined in this manner, the two taxes § 
or sixty dollars were paid, and this is the highest — 
sum ever received before the year 1805, and that’ 
only in cases where the parties applied specially. 
for the two licenses to keep a billiard.table and, 
a boarding house. | 
Now it is attempted to make another stride, 
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and not only cumulate the whole of the’ taxes on Sraine 1811." 
oe ae * < First District. 
“an individual desiring the several licenses, but, 


"to impose the taxes of all three on an individual Ramozar 


desiring only.one—the clerk of the Mayor tells “,).” 


us that no individual, desiring.a license to retail a ree 
liquor, can get any other than one for which he ea i — 
must pay 100 dollars, and which in the opinion. 
of the witness, gives a right to keep an inn,a 
boarding-house a coffee-house, and a billiard-ta- 
ble, but which from an inspection of the license 
as filled up, gives no such right. It is simply to 
keep a tavern. It is true there is also a clause, 
that if in addition to the tavern he keeps a hoard- 
ing house, he must comply with the regulations 


__ of the polige on that subject. This however gives. 


no license for keeping a boarding-house, nor 
would it be a defence in a suit brought for the 
penalty ( if there be any ) for keeping one. But 
even if it should give these, and even other rights ; 
itis surely an imposition to make a man pay. for 
that which he does not want : before you will give | 
him that which he does, and the Mayor might 
just as well refuse to give a license to an hackney 
coach-man, unless he would also take and pay for 
a marshall’s warrant, the commission of scaven- 
ger and the liberty of keeping a billiard-table, 
tavern and eating house in his coach. 

It was admitted on the first hearing and will © 
appear by the books of the corporation that the 
licenses of the plaintiffs were simply tavern &- 
censes and that they paid for each of them one 








254 


RaMOZzAY 
_& AL. 


Va 
























LEANS. 


Serine 1811. ig . ee 
Peecdienic ree less per dunuin:. Se tae: 
arora, caramel 


Tue Mayor powers were legal. But I contend furthe 
&e. or N. Orn- n 4 gal 4 . 
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at any rate intitled to a return of 60 dollars per: : 
annum, illegally exacted, if the powers of the 
cabildo are vested in the corporation and thogg 


3. That the power of taxing taverns, even if 
it were vested in the cabildo, has not been trans. 
ferred to the corporation, because it comes with: | 
in the exception, in the latter part of the clause, 
It is one of those rights, if it be one, which are 
lost or barred. | 





THe power of taxing isa political one. It ig 
an.essential part of the sovereignty of a nation, 
However they may delegate it for particular pum 
poses, that delegation can last no longer thay 
while that government retains the sovereignty, 
When that sovereignty is lost, either by cession, 
or conquest, it goes unincunbered into the hands” 

of the acquiring power, unless there be some. : 
special reservation. Now, here the only reser ‘ 
vation in the treaty, is that the inhabitants shall J 
be preserved in the enjoyment of their liberty, 
property and religion : nothing even by implica- | 
tion in favor of this delegation of sovereign pow- — 
er, therefore, as the whole sovereignty was ceded) 
first to France and afterwards to the United Sta-’ : 
tes, they must take it unincumbered. The power — 
(or right, if they prefer so to call it) of laying” 

this imposition is one of those which were dost by’ 


the political operation of the double transfer and’. 
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js, therefore, one of those expressly excepted Seamo 1st}. 
- : op: First District. 
. by the act of incorporation, even if it be proved 
that it was legally vested in the cabildo. And Remozar 
the corporation might as well now pretend to = 
the nomination of the judges, because the ca- THz Mayor 
bildo had the right of electing the Alcaldes, as > eee 
they can now pretend to lay a tax on the taverns, 
because the cabildo had that right. The right: of 
appointing to office is ngt more inseparable from — 
sovereignty, than the right of laying a tax : neither 
can be exercised without the express delegation 
of the sovereign de facto. And both have there. 
fore been Jost by the transfer of dominion and, 
of course, are not included in the act. 
I have endeavoured to shew 
I. That, neither by the words nor the spirit 
of the act incorporating the city, any general 
power of taxing taverns or other objects specifi- 
cally is given. 
Ayp that in this instance, it is particularly 
restrained to the sum designated to be paid for 
the license. | 
IJ. That this power is not given by the re- 
ference in the 13th section, to the rights vested 
in the cabildo. | 
1. Because, the words of the act of incorpo- 
ration, are not sufficiently operative to vest these 
powers. | 
2. Because, the cabildo itself never rightfully 
held them. The governor having no power to 


-grant, and his grant wanting confirmation. 
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Sraixe 1811. 3, Because, if the cabildo ever had sucha 
First District: Dower it was limited to only twelve taverns ang 
Ramozay at any rate only to the exaction of 40, not 109 
rn 9 dollars. 
Tae Mayor 4. Because, this power is one that comes wit 
ve ong N.OR- in the exception of those rights, &c. which had 
been before the passage of the law barred or logt, 
THERE remains only one objection to. our 
right of action. It is said that this sum has beeg 
voluntarily paid, and that volenti not fit injuriqm 
There are two answers to this objection, onejs 
contained in the authority used to support it 
Evans’ essay on money had &c. says, that .thiy 
_ objection can not avail where the money has beta 
taken to permit the enjoyment of a natural right 
Now every man has a natural right to pursue such 
profession as he pleases, provided it be not im 
moral or immediately injurious. If therefor, §- 
any person claiming a power to restrain this right 
shall exact money for it, and it afterwards a 
pears he has no such power, the money may he 
recovered back. Now tho’ the corporation hay 
a right to restrict the number of inns, yet they 
have not yet done it. And the trade is, therefore, 
free to all. | 
Tue other answer is, that whenever money 
has been paid, by one party bona fide to another 
who innocently or designedly salstakes his powers, 
it is subject to repetition. 
Ir was suggested from the bench, that if the 
right to tax taverns was limited to twelve, that 
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their licenses, and as participes criminis, cannot — 


y eg 
recover the money they have paid. But, there Rawmozaz 


can be no particeps criminis, unless there be a 


upt or criminal intent, which is not suggested T# 
waited ‘ 88 &c. oF N. One 


against the plaintiffs. And as strong an answer 
is, that altho’ the cabildo should be limited to 
recover the tax upon only twelve taverns, yet, it 
by no means follows that all the others are illegal, 
They will not become so, untill some law has 
been passed, restricting the number, which has 


~ not appeared, 


Moreau and Duncan for the defendants. We 
are not unwilling to admit, with the plaintiffs’ 
counsel, that the charter of the city of Néw-Or- 
leans, like all other statutes made in derogation 
of the general law, ought to be construed strictly: 
but we cannot join him in his assertion, that the 


' power of taxing, being one of the attributes of 


the sovereignty, is not to be presumed to be 
granted, but by express words. For, inthe case of 
Blane & al. vs. the Mayor &c. ante 125, the 
court said, that corporations, the charters of which 
are silent as to the right of laying taxes, must 
have that right, as an incident to their incorpo- 
ration : that it rises eax necessitat re’, and as the 
government of a city, cannot be supported with- 
out money, and as money cannot be raised withs 
out taxes, the authority to govern necessarily 


draws with itself that of laying taxes. 
Kx 








then all the others acted illegally in procuring Sratve 181). 
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Sprinc 1811. ‘['HE corporation is very: far from raising its 

First District. ‘ ‘ ‘ , : 
.______) pretentions to the right of laying any indefinite 
ong tax on any calling or profession, or to lay any 
‘ga tax on any profession, which is not specially and 


Tue Mayor expressly liable to taxation, under their charter, 
&¢. or N. Or- 


BEANS, Ir is under the 13th section of their act of 
incorporation, cited by the plaintiffs’ counsel, _ 
ante 246, that the defendants conceive they are 
authorised to retain the money which the plain. 
tiffs have paid them, for their respective licenses 
to sell liquors, keep a billiard-table and boarding. 
house. 


_Tuart section vests in the defendants all the 
rights which heretofore belonged to the city of 
New Orleans, and our adversaries have shown, 
that in the year 1770, the city was endowed with 
the right of receiving 40 dollars, for each tavem 
and billiard-table, and 20 dollars, for each of the 
boarding-houses which were then established and 
allowed, within the city. In this clause, the tax 
has appeared to them fixed and definite, and the 
keepers of taverns, billiard-tables and boarding. 
houses, expressly pointed out, as the persons 
from whom it might be exacted. 





_ It is thought useless to inquire whether 
O'Reilly exceeded his powers, and wrongfully 
construed the Spanish law, under which he as. 
signed the proprios of the city. It suffices for 
us that he made the assignment, and that the 
right assigned was held by the city, under his 
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grant, as’ long as the country remained under SPrive 1811. 
ee . ai 2 First District. 

the dominion of Spain. ‘The act of incorporae > 





‘ tion vests in the Mayor &c. all the rights......  Ramozay 


& AL, 


which heretofore belonged to the ‘city of New- a 
Orleans. The right of receiving the tax, belong- Taz Mayon 
ed, at least de facto, and we contend de jure, to ve Ph 7 
the city. It was therefore granted by the charter, 
Tue right of taxing is not claimed : but only 
that of receiving a tax already imposed. So that 
the law of the Indies, cited by the plaintiffs, was 
not violated. | 
O‘REitiy’s assignment, of the proprios, is 
expressly made, till the king’s pleasure shall be 
known. It had, therefore, an immediate effect, 
which might be suspended or destroyed by a con- 
trary declaration of the royal will. The king’s con- 
firmation was not essential to its validity, it per- 
haps would have had no other effect, than to 
strengthen the assignment, so as to take it out. 
of the governor’s power to make any alteration, 
which, till after the royal confirmation, he perhaps 
might do. odem modo quo quid construitur, 
eadem modo destruitur. 
But, it is contended that the assignment did 
not authorise the city, to collect any money from 
agreater number of taverns, billiard-tables and 
boarding-houses, than that mentioned by O‘Reil- 


‘ly. Poligy seems to require, itis said, that the 


temptation to intemperance and gaming, should 
not be encreased, by multiplying the opportuni. 
ties of indulgence; which would be.the effect 
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Srriné 1811. of suffering the persons who draw a revenue from 


First District. 
U-—.-—--/ 
RaMozay 
&c. AL. 

Us. 

Tue Mayor 
‘tec. or N. Orn- 

LEANS. 


these sources, to increase the number. 

Taverns, billiard-tables and boarding-houses, 
were licensed under the Spanish government, 
by the governor : so that the officers of the city, 
who drew a revenue from them, could be under 
no temptation improperly to increase it ; for they 
were without the power. | 

As the population of the city increased, new 
houses.were licensed, and as the wants of the 
city kept pace naturally with the increase of 
its inhabitants, it was in the order of things, that 
the sources of its supplies, should also be mul. 
tiplied. It would have been hard, when thé 
number of these houses was doubled, that a half 
of them alone should be mulcted. 


O‘ReErLzy subjected all the taverns, billiard. 


tables and boarding-houses, at the time in the 


city, to the tax : and when new ones arose, it wag 
right for the city to say, they should pay also, 
Ubi eadem est ratio, eadem est lex. 

Turs, no doubt, is the construction that we 
would give to the assignment, if we were not 
furnished with complete evidence, that it was the 
one whwch prevailed as long as the Spaniards 
had possession ef the country. This appears 
from the return of Don Juan de Castanedo, ma, 
yordomo de proprtos of the city, a short time bes 
fore the cession : from which it appears that there 
were then sixty two keepers of tabernas in the 
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city, paying the 40 dollar tax each : ten keep. Spraxe 1811. 

asi $ First District. 
ers of posadas and billiard-tables, paying 60 dol- \ J 
Jars each : eight keepers of billiard-tables, paying ay 
40 dollars each and eight keepers of posadas as 
paying 20 dollars each. The assignment was — wes 
then, therefore, construed to extend to all taverns; n.0s. 
&c. existing at the time of the collection, Opti- 


ma est cotemporanea expositio. 


Ir is next contended, that the corporation has 
no right to cumulate the permissions of keeping 
atavern, billiard-table and boarding-house. 


Tue return of the mayordomo is evidence 
that such a cumulation prevailed in the case of 
boarding-houses and billiard-tables. In addition 
there is a resolve of the cabildo, on the represen- 
tation of the mayordomo, authorising the cumula- 
tion of these several taxes, on a license for the 





several objects. 

An ordinance of the municipality during 
the short time, that the province of Louisiana 
was in the possession of the French, fixes the 
tax on taverns, cabarets or grog-shops, at 60 
dollars per annum. 

Anp an ordinance of governor Claiborne, of 
the 25th of February, 1805, while he exercised 
‘the functions of governor-general and intendant, 
authorises the municipality to give licenses to 
keep coffee-houses, inns, billiard-tables and grog- 
shops, and apprupriates the tax imposed on each ° 
of said licenses, to the use of the city. 
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Sprinc 1811. §o that the right, not of taxing, but of re. 

First District. . . iil d das aaa” 

\ ) celving taxes imposed on, taverns, -billiard-tables 
a and boarding-houses, belonged to the city of N, 

yn. Orleans, at the time it received its present char, 

_ gon ter and was therefore confirmed by it, unless jt 
° ° R- . . 4 

aa can be shewn that it has been legally alienated, 


lost or barred. . 


The plaintiffs’ counsel contends, that the power 
of taxing is a political one, an essential part of 
the sovereignty, which must, by the cession have 
passed to the United States. There is certainly 
difference between the power of taxing and the 
right of receiving the produce of a tax, already 
imposed. ‘This right the city never lost, for they 
exercised it without interruption, under the Span. 
ish, French and American governments, till it. 
was confirmed by the charter and have ever since 
continued to enjoy it under that instrument. 


Martin J. The city having enjoyed the right 
of receiving a tax on billiard-tables, taverns and 
boarding-houses, during a period of upwards of 
forty years, the whole time that it was under 
the dominion of Spain, that right would be con- 
sidered as one of those to which the legislature 
made a reference by the words, rights....whick 

‘heretofore belonged to the city, even if it were 
clearly proved, that O‘Reilly had exceeded his 
authority. 


Tue number of taverns &c. which existed 
at the time of the assignment, appears to me to 
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en inserted, to describe rather than ‘to Spaine 1811. 
age : ’ First District, 


limit, the objects of taxation. The reason of the 


thing, and the. cotemporaneous construction of Ramozay 


the officers of Spain, lead to this conclusion. The 
act of 1806 ch. 10, which lays an. imposition on T 
taverns without the city, impliedly recognises , 
the liability of those within, to a tax for the be- 
nefit of the city. I feel no difficulty, therefore, . 
in saying that the city may exact the tax from 
every tavern, billiard-table and boarding-house. 

WHETHER they may cumulate two or the 
three taxes in one license, is a question which 
must surely be answered in the affirmative, in 
every case in which the applicant for a license 
desires it for the cumulated objects. As it ap- 
pears from the books of the mayoralty, which 
have by consent been read in evidence, that a 
license authorising the plaintiffs respectively, to 
keep a tavern, billiard-table and boarding-house, 
was received and paid for, by each of them, and 
there is no proof of an application for a limited 
license, the court cannot presume, that the 
plaintiffs were not satisfied therewith. They 
have enjoyed the faculty for which they have 
paid. 

I am, however, not ready positively to say 
that, if it were in proof, that one of the plaintiffs 
had made application for a license to sell liquors, 
keep tavern, taberna, and expressed his unwill- 
ingness to receive one, authorising the keeping 


of a billiard-table, &c, and on the refusal of the 





HE Maror 
&c. or N. Or- 
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Spring 1811. officers of the Mayor, had yielded to the necegg 
pase sity and taken a license and paid for the cumy 
Ramozay lated objects, he could have been relieved. For 
— it would have, perhaps, been his duty to apply 
Tue Mayor to the city council, who might have considered’ 
&c. or N.Or-,. ir ° 
iain, his application, and given orders to accomodate 


him. 





NEITHER is it very clear, that this cumu 
lation is an extortion. No one has an absolute 
right to demand a license. ‘The city counel 
might from reasons of policy confine to boarding. 
houses, the sale of liquors and the keeping of 
billiard-tables. By confining to a small numb, 
er, establishments which have a tendency t 
promote noise and disorder, the vigilance of 
the officers may be more successfully employed 

It is true, the passing such ordinance might 
be attributed to motives of avarice. But impro, 
per views will not be presumed in a body of m& 
gistrates, while correct ones naturally present 
themselves. Whether it would increase the re | 
venues of the city, is a problematical question 
Many who wiliingly would take a license for 
any one of these objects, would abstain from it, 
if it could not be obtained without being joined 
to the others. 


Lewis J. Neither of the plaintiffs -is entitled 
to relief, unless he shew that his epplication was 
for a singie license. Li he took one ior the cumt- 
lated objects, on the presumption that a single 
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gge could, by no means, be-obtained, he .must!Serre -1811. 
First ‘District. 
fail in his application to. be. reimbursed, because eg? 
he has neglected to provide the evidence of the _ Emerson - 
injustice, which he contends: has been’ done to ean a, 


him. 
°J cannot join, however, in the opinion: that’ 
the city council may lawfully withhold a license 
for one of the three enumerated objects, with a 
view to raise the tax on it, by compelling the 
applicant to take one for the other two also. 





Cur. ADVIS. VULT,. 
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_ EMERSON vs. LOZANO. 
4 


230 uDGMENT .being had_,in . the: parish court, Party, disabled 

against the defendant, who was absolutely .dis- pa gr 
_abled:to attend to his:suit, by a violent sickness, lieved. 
in the paroxysms of which he was frequently, deli- 
rious ; after the time during which an appeal could 
be successfully prayed, so as to prevent the exe- 
cution issuing, he moved for a certiorari to bring 
up the record: of the suit, and a supersedeas to 
the sheriff : upon affidavit of merits, stating the - 
deranged situation of the affairs of the plaintiff, 
which rendered it doubtful that, in case of suc., 
cess, the defendant might obtain his money back, 
if he. paid it to the, sheriff. The defendant further 
offered to pay the amount of the judgment in the 
clerk’s office, on the court making an order that 
it.might.:remain there, till the appeal ..was de- 
‘ Li 








2680 


Sramce-: +844, 
First District. 
. j 
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termined. ‘The defendant had no counsel in the 
parish court, being himself an attorney. } 


By the Court. Since the defendant offers to 
pay the money into court, it would be wrong iq 
the court not to hold him thereto. When the 
merits of the cause are sworn tobe with the par, 
ty who secks for a reconsideration of the case ig 
this court, and it clearly appears that without 
any latches on his part, and by events not with 
in his contrel, he has been disabled from pray. 
ing the appeal in due time, so as to prevent the. 
issuing of the execution, this court will te 
lieve against the accident, if the applicant be 
ready to place his adversary in as safe a situation, 
as if the application had been made below in die 
time. _ > 2 

Morron ALLOWED, © 


Livingston for the motion. Depeyster contté 


ES SC ee 


SYNMDICS OF SEGUR vs. BROWN. 


Referees. ~ Tarts suit having been submitted to a 


report special- 
ly, 


under the acts of assembly of 1804, ¢. 2. 5. 2 
and 1805. c. 26. s. 20. They made a “repel 
stating the accounts of the parties, referring the 
determination of the question that arose ore 
them, to the court. 


, Alasureon, moving that the. account might be 
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gecommitted. The referees ought to have finally Lower 1824, 
passed on the whole matter in dispute. First Dies. 
Sywnpics-o8 


, Duncan.contra. By.the first act, the referees are Porras 








CTS to 

ng in Yo state the aecounts, and report their opinion p ausnesug. 
1 the thereon to the court. By the latter, they are to 

> pats, make their report, “which shall be -conclusive 

1S€ in, « as to the state of such accounts, if the same 

thout ‘tt shall be confirmed by the court,’? 





: By the Court. An award must be final, be- 







raye 
a gause'the arbitrators are the judges whom the 
| te. parties have chosen for themselves. Not so, the 
t be report of referees, who are only appointed to ease. 
tion, the court of the labour of scrytinising long and 
: dine jntricate accounts. This is the principle of the 






‘Spanish law : no ge han de nombrar pare ningun 
articulo que consista in DERECHO ; but, en caso 
gue consista en cuenta 6 tassacion, 6 pericia de 
persona é arte. Cur. Phil. 89. n.26. . 
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_SYNDICS OF PORTAS vs, PAIMBOEUF, 





Swit on the defendant’s endorsement: of a Strict proof re- 
“note. The note was produced with the protest =_ = - 
‘€ontaining a clause by which the notary public dorser. 
certified that he had given notice of the want of 
payment to the endorser. 
A witness who had been a clerk to the nétary 


public, now dead, testified that he was ama. 
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scrupulously attentive’ to his business, excoutng 
j every part-of it with minute attention: 


By the Court. The clause in the proted, 
certifying that the notary gave the notice is not 
evidence. It is no part of the duty of these off. 


cers to give notice, in case of a protest ; andj if 


they give it, they do so as private individualsand 
as such must prove the fact, like all other wit. 
nesses, ‘upon oath. The’ proof of notices a 


matter stricti juris: we cannot take it on.,the 


presumption which arises from the notary’s Tepur 
‘tation of great correctness. 


In a late case, the notary. of one of the banks 
informed us, it was customary for hiin to’ -give 


‘noticé anid’ to-certify that he had: done: so : and 
‘wlien the endorser, after a reasonable search aftér 


him, could not be found in town and had no domi. 
cil, at which riotice might be Jeft; to certify that 
notice had been given—that such were the direc. 
tions he had received at the bank. It is pos. 
sible that Mr. Fitch, the notary whose protest is 
before the court, may have actéd on the” pre- 


. .. sumption that.such.a conduct might be justi- 





fendant.° .: ; any 


fied. It is extremely improper. There being 
no proof of notice to the endorser there must be 


JuDGMENT FOR THE DEFENDANT. ’ 
j 


Brown for the pint, Ellery for the’.de- 


- 
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OF THE TERRITORY: OF ORLEANS 


eo DHE) ORLEANS NAVIGATION COMPANY: 

THE MAYOR U,. OF NE W-ORLEANS. — 
: "1s -was an’ action bréught to try the: right 
f'the corporation of ‘the:city of New-Orleans, 
fo“drain’ the’ waters of the city into the” bayou 
St. John, through the canal Carondelet. 
.°“Tue ‘city is built.on the Mississippi, the banks 
‘of: which gradually slope from the river, so. that 
the’ rain water runs: from them. into a cypress: 
swamp, which ‘lies behind the city,’ parallel ‘to 
‘the river, and through which runs a creek called 


the bayou St. John. 


- .Iw the year 1794, a canal was dug from the 


‘city, through the swamp, to the bayou St. John, 
-dwhich the corporation of the city ¢ontended irre- 


‘vocably altered the natural course of the waters 


from the city and its environs. - 


Tue navigation company considered the canal 


‘as one of the navigable waters, which their .char- 


ter ‘authorises them to occupy and improve: 
under the idea that whatever might have been 
the original destination of the’ canal, its last and 
permanent one was to be exclusively applied to 
the purpose of navigation, They erected.a dam to 
give a new direction to the water, so as to-pre- 
‘vent its falling into the canal. — ’ 

Turs dam having been destroyed by order of 


. the city council, the present suit was brought. 





‘Tee 


Sprinc 911. 
First ‘District. 


| Whefiier* the 


city of New- 
Orleans: may 
drain its wat- 
ers inthe ca- 
nal . Caronde- 
let ? 


‘By consent, a paragraph from the Moniteur — 


de la Louisiane, of the 26th of May 1794, was 
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Sertne 1811. read, announcing the intention. of government tp 
First District. dig a canal, which, carrying the waters of the 
Oxitans city and its environs, in one of the branches of 
NatiSSTION the'bayou, would rid it of the sta 
- CoMPANY you, gating ‘ponds 
vs. which contributed to its sickness, and the’ vag 
Mayor kc. oF 
2h: Oakkaten quantities of nea aetaie that rendered it ‘apie 
ant in summer. 

Tue paper. further states that the expetioes 
of the war allowing no hope, to obtain any, aid 
from the royal treasury, for the digging of a com 
siderable canal of navigation, government had 
asked nothing from his majesty, but the stay.of 
the chain-negroes, by whose labour and _that.of 
such hands as might be supplied by zealous in. 
dividuals, a canal d’égoutement, for carrying of | 
the water, might be dug, which in successive — 
years might.be changed into a canal of navige. 
tion for schooners——that the king had assented tp 
the proposition. The intention of the gover. 
ment is next announced, to request from. the 
inhabitants of the city, in the month of June — 
following, such number of negroes, as they might 
supply, to clear the ground thro’ which the ce 
nal was to pass ; promising that, this being done, — 
the chain-negroes would dig the canal. 

Aw eight foot passage, it is said, will be left on 
each side of the canal, for the horses drawing the | . 
fiat-boats, and in time the schooners ; and a wide 
levee is to be- destined to foot travellers, and, uit 
der a double row of trees, afford a an a 

avalk. °! . 
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h of ¢ | ted Sérina 18th. 
ANOTHER paragrap of the same paper, dated! First District. 


the 19th of November 1795, announces that six 


days of the labour of the negroes in the city, and ee 
within fifteen miles around it, will enable go- Coxpany 


yernment to complete the canal,.so far that the 


people are solicited to send their slaves. 


A circular of the 15th of September, noti- 
ding the advantages the city had derived from 
the canal, in procuring fire wood with greater 
éase, m the marked diminution of mortality dur- 
ing the preceding season, and the draining of 
the water from the back part of the city, presses 
the civil officers, to solicit from the inhabitants, 
additional aid of slaves, expatiates on the ads 
vantage the commerce of the city will derive from_ 
the canal and the satisfaction the people will have 
in beautiful shaded walks, on each side of the 
canal. 


_ A paragraph in the Moniteur of the 23d of 

November, asks for eight days work of a slave 
from. each of the inhabitants of the city and 
neighbourhood, promising that after this aid, the 


_ chain-negroes would be able to complete the 


canal. 

A royal schedule was next introduced, dated 
May 10, 1801, by which the king yielded his 
assent to the governor’s representation that the 
three hundred toises, de /as tierras comunes, of 
the commons, out of the city, nearest to the 


schooners might come up to the city : and the 0 Geasauns 
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oes ret fortifications, “which in their situation: produéed, 

its istric 

i-—— nothing, being covered ‘by water ‘more: than six: 
Orteans' months in the year, might be divided .into smal 

NAVIGATION . , 2 
Comeawy [ots of-seventy toises in front. and. :one: hung 


ve. dred:and fifty in depth, and let out <for:a modes 
Mayorke. or 
. N. Orueaxs., Tate rent, ‘to such inhabitants of the city, ‘as might . 
wish to occupy them as gardens, and. the:money 
thus raised applied to the lighting of the city ; 
so that. in the course. of. a few years, the whole 
ground. might, by tillage, be raised ‘above, the 
level of the water : the occupiers of these. lots. 
a draining them by trenches into the canal. Caron. 
delet, so.as to put an end to the putrid “fevers 
occasioned by the stagnation of waters in ponds 
near the. city, which were attended with so much, 
mortality. | a;- 

..TueE engineer, who directed the digging of the 
canal, testified that before that time, the ordinary 
and natural disgorgement of the waters of the City 
was on the place on which the canal was dug : 
tho’ another respectable witness assured that it 
was at some distance, behind the hospital. 

~ Ir was in evidence that the inhabitants of the 9 
city and neighbourhood freely sent their heey: |i 
to work. - ' 

A resolve of the city council was mr by 
which that body determined. not to prevent the 
throwing up of the dam, raised by the ‘naviga- 
tion company. .. This resolve, however, had not: 
the epusthaninn of the Mayor ; nor did it appear 

to.have been: sent to. that officer for: it. 
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. the navigation company, 1805. c. 1. see. 7, :au- 


‘ rises the plaintiffs to “enter into and-upon’ ORzeans | 
2 sh = NavicaTiow 


- Walland singular the lands covered with water’ 


for’ the purpose of. improving the navigation 


that '“‘ if any person shall break down or-destroy 
“ any embankment or other work, lawfully erect-" 
“ed by virtue of this act.....besides making good 


- “all the damage occasioned thereby...shall .for-; 


“ feit and pay,...the sum of one hundred dollars.” 


Ir is to’ be observed that this..act ought to 
have the force of an act of congress, for it was 
passed by the legislative council of ‘the territory, 
whose acts were liable to be repealed by congress : 
and congress, not having done so, have impliedly . 
given’ it their. sanction. "Nay they have recog- 
nised it, having made it an express condition of 
a grant of land to the city, that a gratuitous con- ° 
veyance should be made to the plaintiffs, of as- 
much of the commons of the city, as shall be 
necessary to continue the canal Carondelet, 
from the present basin, to the Mississippi: 1807, 
chap. 27. . 

Tue plaintiffs were then authorised by the 
legislature of the territory and that of the Union, 
to enter upon the land on which the trespass has* 
been.committed and prepare the water course 
for navigation. - In the execution of this autho-» 
rity, they erected the dam, which the’ defendants 

Mu — 7 


haat , slaintifs.’ “The: r of Sprine 1811. 
al Livingston for the’ plaintiffs. “The charter’ First’ District: 


; Maio &c. or 
of the territory : and the 12th section provides ‘N. Onuzaxa: 





First District. 
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Spring 1811. have destroyed—a work, in the language of the. 


plaintiffs’ charter, ont erected. by virtua bd i 


Oxteaxs this act. 
Mgresszien 


Tux publicatians, in the Moniteur, 
oy Shew that the primary object of the canal; wag 


Qusgans. navigation, altho’ at first and until this end could 
be attained, another was held out as an indugg, — 


ment to the people to. send their negroes,. the 
draining the stagnating water from the bechel 
- city. 

' Botx the ebjects could not be simultaneous 
for one would necessarilly prevent the other. The 
draining the waters and carrying off all the filth 
of the city into-the canal; must, in a very shor 
time, fill it yp and render it absolutely unfit bor 
navigation. =~ 

fue paragraphs in the Moniteur, while’ are 
believed to be official, convey ideas which 1, 
repel the presumption that the canal was intends 
ect to be the receptacle of the filth of the city. Thep 


speak of double rows of trees, affording an.agrety. 
ble walk, of the satisfaction the people wilt have 
in beautiful shaded walks on. each side of the canak: § 
advantages inconsistent with the belief that the 


surface of the water, between these promenades, 
will he covered with dead animals and the sweepe 
ings of the yards and streets of the city. 


_"¥uprzE was then a time, when. the destination — 


of the canal was to be altered and instead of 





being a canal. d’égoutement, it was to becoma® 
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7. Shrine fT. 
cil of navigation. ‘The legislature Rave dé: First Dis aa 


olared that that’ moffient was atrivéd, when they: 
yested in the plaintiffs; the right of improving 


ble of that kind of improvement. 


dity'to the canal as a dfain; the city council, by 
their tesolve, have completely patted with it. tis 
frit this resolve dots tiot appear to have been Sexit 
{the Mayor for his ¢onsidefation. By the 11th. 
section of the act of incorporation, ‘all resolutions: 
of the city council for the disposal of public pro-- 


perty are to be “ sent by thé said council to the 


¢ Mayor, immediately after the same shall be 
‘‘ passed.”? Of this sending, in the present case. , 
the plaintiffs cannot have any evidence.. But the 


tale omiia recte acta’ is surely applicable to this 


casé; and the council are not to complain, when 
we presume they have doné their duty, 


' Moreau for the defendants. Every undertaking 
which alters the running of the public water, is for- 
bidden. Arg. legis 16 ff: Loix Civiles, liv. 2, tit. 8, 
s. 3, 2..11, Franc. Mare. t. 1, g. 589, 597. Infe- 
rior land must receive the water of superior. Le- 
laure des Servitudes, 19. Servitudes are acquired 
by grant or use. 3p. 4.14, ¢.31. Ley 15, eod. tit. 

Tae plaintiffs are incorporated ““ for the 
“ purpose of improving the internat navigation 
« of this territory.””. This, perhaps, authorises 
them to occupy and improve all natural water 







Nationtibk 
this water-eotirse, as well 48 alf others suscepti: ee 


 wraven He oF 
“Qast.¥ : Were We to adinif the Hékt of the N.Oscekis 
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Srnins 1811. courses. susceptible of improvement, but resi: | 


First District. 


ORLEANS 


NAVIGATION 


tainly, does not vest in them. artificial cama, 
made at the expense of other persons, and. for. 


‘Company particular purposes, as the canal Carondelet, and. 


z ve. 
-Mavor ke. or- 
‘N. Onxzays. 





the canal Marigny. rity Ae ae P 


G, ME 


Tue canal Carondelet was dug, at the. ex. ) 


pense of the inhabitants of New-Orleans, . with 
the aid of the chain negroes, granted to them by. 
the king, on the representation of the governor, 
whose name it bears : and we are informed, from 


high authority, that, if the expenses of the war - 
had not forbidden it, an aid would have been ob. 


tained from the royal treasury. 


- Tue papers read in evidence clearly establish 


this proposition that the canal was built at the 
expense of. the inhabitants, who spared their ne-: 
groes, aided by the king’s grant of the labour of 


the chain negroes, at the instance and solicita-’ | 


tion of his representative in the province. 
Ir was dug for a particular purpose : that of 


ridding the city “of the stagnating ponds which — 













‘¢ contributed to its sickness and the vast quanti. | 

“ ties of musquitoes, that rendered it unpleass 
“¢ ant in summer,” and the idea is held out that, § 
in successive years, it might be changed intoa 


canal of navigation for schooners. 


Surety, the city, from the moment the canal - 
was dug, rightfully claimed the use of this canal, ~ 


which it had acquired partly for a va/uable and © 
partly for a good consideration. A right which 
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which has been given to it, by the concurrent 
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if-it wanted, confirmation, and-if that confirma-Srrixc 1841. 
eon conla:be given it» by.-the insialenaiaial the tis District. 
territory, was. confirmed by, that body, in. the a A 
charter of the defendants, which is anterior to that Coypanx 
# sa prince, Maran ica OF 
.Apmittinc for argument’s sake, that the’ N-Onbeans. 
Giatter of the plaintiffs vested any right fo the 


use’of. the canal, it did not authorise them to 


“alter the course of the water. It did not vest in: 


them the right of determining (alone and with- 


_out the concurrence of the party, who had an in-' 


terest in resisting the change ) that the moment 


had arrived when the canal was to become a 


éanal of navigation and a canal of navigation only. 
The act of the legislature cannot be said to have 
done so, by implication ; for they do not appear 
to have had this canal in contemplation, indeed 
any artificial canal dug for a particular purpose, 
iniquum est perimi pacto, id quod cogitatum non 
est. And had they thought of it, they could not 
have done it; for such canal has necessarily 
an owner : and that owner was, either the city , 
or the United States, who might claim it as suc: 
cessors to the crown of Spain. 


Bur, surely, even if the city have noright to 
the canal, they certainly have that of preventing 
a diversion from the actual course of the water. 
The present direction is, either the natural one, 
as one of the witnesses has sworn, or the one 
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Pet Dinos” ct of the king and the city, the only pay : 


who had an interest therein. 
ORLEANS 


Navicarion Lewis J. The city have no right in the ea | 
ae They never had any. The negroes who Wwefe 
- Mayon &c.or S¢nt to aid those of the king, (the chain. -negroes,p : 
N. Onuzaxs, were the property of individuals, who willingly — 
yielded their labour, without stipulating for ‘ang 
advantage to themselves or tothe city. It wag 
a voluntary curtesy. Nay, if the advantages helg 
out by the governor to induce the inhabitants te 
send their negroes, may be viewed as the consi. 
deration of their services; they have already hag — 
the full benefit,of it. The canal was not to. be. 
used as a drain for ever. Jt was expressly met, 4 
tioned to them, that in time it would be changed | 
into a canal ef navigation for schooners. Thig 
time has arrived, and as the use of the: canal, as a_ 
drain, is incompatible with the use of it, as q_ 
canal of navigation, the city have no longer the § 
right to empty the waters of their streets into i 4 


Martin J. EF think differently. It is fat 
from being clear to me, that the canal cannot be 
used both as a drain and a stream for navigation, 
Witnesses have informed us, that in the lattes. 
years of the Spanish government, large wooden | 
gutters, gargouilles, had been placed on each | 
side of the canal, the issues, of which were stope 

' ped in time of rain, and the water suffered’ to) | 
settle and deposit the earth, it brought dow” 
and when perfectly clear, it was allowed to ffl 
its way thro’ the-cahal. Thus: the filling up ‘off 
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raise the ground near it. As late as the year 


401, the royal schedule mentions the king’s. in- Range cid 


tention that trenches might be dug to convey the % 
water from the commons into the canal.. Hence, 
] infer that the natural direction of the waters, 
of. the city and the commons was, by the sove- 
reign’s authority, changed and. established ‘as. it 
now is. No one has a right to alter it. 

Denisart, verbo 1 aBoUR, Cites acase determined 
in one of the parliaments of France, Laurent vs- 


- Warin, in which the court held that “ when in a 


“ piece of land, there is a water course which 
“ carries off the rain water, it is not lawfyl for 
“the owner of the land to give it another direc- 
tion over the land, if the alteration occasion 
“ any detriment to the adjacent estates.” Thug 
the law of France, the original law of this coun. 
try, corresponds with that of Spain. Ifa new 
direction is now given to the waters of the city, 
the owners of estates below it, down to the bayou, 
will not be obliged to give it passage over, their 
land, in which they may have made improve- 
ments incompatible with the passage of these, 
waters.. Having bought their estates free from. 
wucha burden, they will now resist the inposi- 
tion of it. 

Neuruas, can I refrain from considering the 
advantage, held aut to the inhahitants, the clear- 


ing of stagnating ponds, which occasioned dead 
_ly fevers, and. gave bicth to myriads of musquit- 





the:.canal was prevented and dirt was procured ta Srama 16it, 


First. District. 


Maron ke. oF 
N. ORLEsnNs- 
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Sram 1811. o9¢s, which’so desolated them, that their houses q 
First District. 
became inhabitable,- as: objects of major impor. 
Ph senna , tance, and as the price promised them for ‘the 
Compaxy labour of* their negroes. "If the all-powerful a 
esos 3e hand of the sovereign might at all times,” des: } f 
N. Onizans, POil them of these purchased advantages, of which ~ 
there is no evidence, their right to them, like al) 
other rights, has been strengthened and ending 
ed less precarious by the change of govern 
Surely in the most despotic, they could not fair. 
ly have been deprived of it. Turpis est fe ) 
dem fallere. f 
I cannot construe the plaintiffs’ charter as ea i ‘ 
fecting the defendarts’ rights. According to they 
counsel of ‘the former, the city are to lose both 
the promised advantages—the use of the canal 1 
as a drain—the use of it as a stream of naviga | on 
tion. For it is to lose it as a stream of navign 
tion, if they must pay for navigating it : thea? § 
nal then will not be the property of the defen. 
dants, but of the plaintiffs. ida ‘tg 
Tue city council have not parted with ang § 
of their rights by their resolve, It is not to x : 
presumed that it was their intention to make @ 
present to the plaintifls. Nemo presumitut | 
donare. ‘The reason, that this ‘resolve was not a 
sent to the Mayor for his consideration. appears tor 
me to be, that it is not for. the disposal of ang 
public property, or the payment of any monies)” 
Resolves, for these objects, being the only - ones! 
that require the Mayor’s consideration. §  *-1 4" 
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q re UREGARD EX’TOR isc. vs. PIERNAS&¢ WIPE. Seriwe 181't. 
Bs nis First District. 








_ ° ‘f'a1s was an action brought to recover, out ‘ | 
~ of the property of the wife, (the husband having ;, Wit, Wacom 
become insolvent) the price of a slave, sold by nil prea 
7 the testator to the husband, by a notarial act ‘of renounce the 
eal ; sale, to which the wife became a party, as a su- 7 ane 
dex, | ‘ety, and as such, in conjunction with her hus- wives. 

ent; | band, hypothecated her property, present and to 
fair. | come. Upon the failure of the husband, a suit 

fa | Was instituted against the wife, before the Span- 

"| ish tribunal, in which, an order of seizure was 

ak | granted, and certain property of the wife seized 

the. ’ by the alguazil mayor’ and put in deposit ; but 

both: . | all proceedings therein, had been suspended by 

anal § ‘the change of government. 







he 1 Ellery for the plaintiff. In this suit I rely, 
rae 1, Upon the Spanish proceedings. 
fen 2. Upon the notarial bill of sale, to which the 


‘| 4° wife, as surety, voluntarily made herself a party, 
any J and which, by the laws of this country, makes 
‘be § the contract binding upon her, and renders her 
ea — property liable, upon the default of her husband, 
I, From an examination of the Spanish prg- 
not ceedings, it appears that this suit, before the 
$ tor Spanish tribunal, had gone through its several 

| ‘ stages, and that the > legal contestation of the par- _ 
ies) % ties terminated in an execution, by virtue of 
nes § which, the goods of the wife had been seized, 
iS and ot into the custody of the law, from which . 

Nx 
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First D uti. they were only released by the change of} ee 
‘Ley vernment; which suspended all judicial proceed. — 
Beaertoano ings.. This execution, or fi. fa. into which the 
bit Alps order of seizure granted in the beginning of the a 
— & suit had ripened, always supposes, as indeed a 
"an order of seizure, (if in this case, it should be 
construed to be an order of seizure, rather than | 
an execution) a previous judgment to support, 
it, either judicially delivered, or legally implied, | 
from the nature of the instrument declared upo 
which by the principles of the Spanish law, may 
either import a confession of judgment, or ca 
with it the authority of the thing judged. | 
this case, the proceedings before the Spanish t 
bunal, were matured into an execution, procet 
ing from a judgment, judicially delivered a 
which, though not pronounced in the. form: of 
our judicial decisions, is. yet sufficiently clear 
and certain. ‘The counsel of the defendant, must, 
therefore, dispose of this judgment, before he 
comes to the intrinsic merits of this action. A 
"II. Should the court not be with me pot 
this point, I rely, with confidence, upon the re 
ture of the instrument produced, which is ‘tot 
only founded upon the principles of the Spanish | 
law, but minutely and laboriously observant of : 
all its forms and technicalities, The Spanith 
Iw, ike the common, supposes the wife undef 
the coercion of her husband, and examines with - 
attention, if not ‘also ‘tvith’ jealousy and susp 


| 4 
cion, every act’executed by her ‘during coverturé, 7 
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: n favor of her husband, and a variety of pro- Sema, 181}. 
visions have been made to secure her rights ive ens, 
and privileges from infringement or invasion. BeauRecanp: 
But this has not been carried so: far, as wholly a 2 al 
to lock up her property, or to deprive her totally Pssexas & 
of the power of pledging or alienating it. Her — WH. 
privileges are all summed up in the 61st law of 
‘Toro, as inserted in the Recopilucion de Castilla, 
and found also in the Partidas. Of this law, the 
leading principle is, that the wife shall not be © 
bound iz solidum with her husband, or become 
asurety for him. Recop. de Cas. T. 1. L. 7. 

‘FP. 709. But to this principle, there are excep- 
‘tions, and the present case will be found to fall 
“wnder them. These exceptions are numerous 
and important,- of which the third meets and 
‘embraces our case, viz : “ That when the wife, 
| + apprized and knowing, that she is not allowed 
-. or compellable by law, to be a surety, af- | 
-“terwards renounces her privilege, and waves 
“the right which the law secures to married 
-“ women, in this behalf.” ‘ La tercera es, 
.“ quando la muger fuesse sabidora e cierta que no 
-** podia nin decia entrar fiadara : si despues To 
-“ fiesse, renunciando de su grado y desamparando 
 elderecho que la ley otorgo & las mugeres en esta 
.* rezon” 5 part. 3 1.12 p. 2 Feb. de eserit. 4¢. 
35. 2. 125, Now by the natarial bill of sale, 
we find, that the wife was fully knowing and ap- 
prized of thgexistence and purport of the laws 
_Joade in her favor, and yoluntarily and deliber- 
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ately renounced them, and that this renunciation. | 
s made ina solemn and legal form. Thus 


“BeavnecarD have we brought ourselves completely within 


Ex’ror &c. 


ve. 


this exception, and should the judgment.of the 


— & Spanish court be questioned or denied, still are 
“WiUFE, 





left incomplete at the cession. 


: of any such engagement, on the part of the wife. 


we entitled to the amount we claim, by virtue 


of this notarial act, to which the wife volunta. 


rily and knowingly made herself a party, ‘and 


‘bound herself in conformity to the principles and 


forms of the Spanish law, and made her proper. 
ty liable, upon the default of her husband. 


Moreau for the defendant. 
erder of seizure, granted by the Spanish triby. {, 
nal, although called an exécution, no great re. | 
liance can be placed upon it. It is a provisional 
order of seizure and rather in the nature of an 
attachment, than an execution ; it terminates, in- 
deed, in an execution, if not opposed ; but it is 
always notified to the defendant, .who has three 


As it respects the 


‘days within which to make his defence or op. 


position ; here such. defence or Opposition was 
made, and no definitive judgmént has been point. 
ed out, or was rendered ; the proceedings were 
With regard to 
the bill of sale, wherein the wife became a surety 


- for her husband, it will be found illegal and in- 


valid, and not made conformable either to the 


- ptinciples or forms of the Spanish law. This 


law is not only unfavorable to, but prohibitory 
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The wife is considered as.a minor. And herSrxivoe 1811. 





ion at 
us | rights are not only liberally extended, but stress oae 
nin jealously watched, and securely guarded. But Buavascanp — 
the we are told of exceptions, and that the present 7 par _ 
are ease makes one ofthese exceptions. To this Pirrxas & 
ue effect, the third exception has been quoted, — 
a. but too many of the legal ‘requisites and pro- 
nd ‘visions have been neglected or violated, to per- 
nd -mit the party to hope for: the benefit of this ex- 
i ception, and I will proceed to shew, 

1. That the wife was not duly authorised to 

become a surety for her husband. ' 

he ' 2, And if so authorised, that she has not 
u 4' © legally renounced the laws forbidding her to 
¥ become such surety. 
al . .§. That the property purchased, has not been 
mt proven, as the law requires, to have been con- 
n- {+ -yerted to her use, or purchased upon her ac- 
1s count. | 
oe « |. The 2 law, 3 tit. 5 lib. of the Recopilacion 
p> . »@e Castilla, ordains, that the wife can neither 
aS ‘make a contract, nor renounce those in her 
t. favor, nor appear in court either as plaintiff or 
re Fl defendant, without the express authority of her 
6 ‘husband. But in this bill of sale. where she is 
y ‘brought to be made a surety, no such au- 
» ‘thority is given. It is true, that the clause of 
e ‘surety is inserted in the bill of sale, and 
s therefore a tacit authority may be thought to be 
y inferred, but. the law upon this point, is im- 
‘* ‘perative, and requires a formal written act of 





oe 
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Sprine 1811.quthorisation. Pot. traité de la puissance nag. 
First District gle 67. n. 69. 2 Febrero, Libreria de eseri. 
Braurecarp banos 99. cap. 6s. 4. n. 109. 
Ex’ron Ke. TT, The Jaw 2 tit. 12, Partida 5, which ig 
Preawas & drawn from the famous senatus-consultus Vel. 
Wise. leianus, forbidding a woman to become surety, an. 
nuls all obligations contracted in violation of its 
disposition. The reason is, that it is presumed 
that it is thro’ ignorance er weakness that she 
binds herself for another. i 
Tus reason operates more powerfully inthe } 
case of a wife, who binds herself for her husband, — ¢ 
The law 61 of Toro, which is the /. 9, tit. 3. Bb, 
5, de la Recopilacien de Castilla, declares nal 
and void, any obligation contracted jointly with | a 
"her husband, or to secure any debt due from _ 
him : even when the instrument mentions that the 
-obligation is contracted for her benefit : unles e | 
it be actually proved that it turned to her ad 
‘vantage, and that the thing, which is the object 
-of the obligation, is not one of those which the | 
husband is bound,to supply : as raiment, food and 
others necessary to her. 
IL. It is true that the law 3, ##. 12, Partida 5 
contains an exception to that which forbids. 
-women becoming sureties, authorising ther ff 
derogate from a law established for their benefit. 
But, how is this derogation from the law, this: 
renunciation of the benefit, to be effected in or. : 
-@er to validate the suretyship ? It is necessary, 
says the law cited, that the woman have a certain 
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knowledge, sea sabidora y cierta, of the disposi- 
tions of the law, to which she is about to re- 
nounce. 

. Febrero requires that the notary, who receives 
the iastrument, should explain these disposi- 
tions to her, 2 Libreria de los Escribanos, cap. 4 
s.4 . 15. If it appears from the drawing of 
the instrument, or from the interrogatories put 
to him, that he is not well acquainted with the 
laws, to ‘which he makes a: woman renoynce, 
the instrument is to be declared void, because, 
says Febrero, the notary cannot properly have 
explained what he was aot well acquainted 
with. id. 

‘Hence the wife must expressly renounce 
to the prohibitory law established for her be- 
nefit : and a general renunciation to all laws 
concerning women would not suffice to give 
effect to her obligation as surety. 2 Colomd. 
Instruccion de. Escribanos, 154... 4. 

Here the notary has caused the wile, to re. 
hounce to the benefit of the law 61 de Toro or 
the law 9. zit. 3, Ud. 5. which are the only 
Spanish laws, declaring that a wife cannot be- 
come surety for her husband. He has also caus. 
ed her to renounce generally to the laws of the 
Emperor Justinian, to the senatus-consultus Vel- 


Partidas, to the ancient and modern constitutions, 
and tothe others laws in favor of ‘women : that 
is to say, to a crowd of laws mostly foreign to 








287 


Sprinc 1841. 
First District. 
J 





leianus, to the laws del Toro, of Madrid, of the 


BeavuREGaRrD 


Ex’tor kc. 
vée. 
Preanas & 
Wire. 





& a Ri. 


288 CASES IN THE SUPERIOR COURT. vi , 


First. istic. the subject, in which no doubt are mixéd’ with’ 
-—— others, most of, and likely all, the disposition * 
es en to which it was necessary she should renounce, 
Ex’ror &c. . . 
pane in order to give validity to the contract, and of 
Prraxas & which the notary ought carefully to have given 
Wire. ‘ : ‘ : ° 
her, detailed and particular information. This. 
bungling way of making the renunciation an. 
nounces the confused idea which the officer ih 
of these laws, and shows how impossible it is that 7 
the wife should have hada clear and distinet_ e 
view of the dispositions in her favor, in a num. 
ber of laws so generally and vaguely cited. Lagt. | 
ly, when the notary was particularly interrogated, ” | 
by the Spanish judge, and required to specify, 
the particular laws, by titles and numbers, which — a 
he had informed the wife were to be renounced, ‘ 
his answer clearly indicated that he had no Cots 7 


rect idea of what it was his duty to explain tg a) 
her. a 





Ir is conceded that if it were in proof that 7 
the contract for the performance of which she” 
became: surety had been for her benefit or ab | 
vantage, the court ought not to listen to her ob- 
jection. But of this, there is not the slightest - 
proof. For the declaration drawn from her, in 
the notarial instrument, cannot prejudice her ace _ 

- cording to the authority cited /. 9, tit. 5, lib. 5, 
of the Recopilacion de Castilla. For if this dee : 
claration were to bind a wife, it would be easy 
to elude all the laws provided for her defence and 
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tection, and it would be in vain to have. es- Sprixe I8tl, 
First “District. 
‘tablished it as a principle that the husband can 


in no ways alien or bind the dotal property of Beavaconnn 
the wife during the coverture, even with her ~~ eet 

ent. _  Prerwas & 
iam Wirz." 































Ellery in reply. The court will determine, 
from an inspection of the Spanish record, whether 
the executory proceedings: had in the suit, be- 
fore that court, were limited:to a provisional or- 
der of seizure, or whether they did not ripen 
into an execution. The provisional order of 
seizure is the first process of the court, .and was 
here issued in May 1798, and it was not, until 
July following, that execution was ordered, and 
not until the succeeding September, that the pro- 
perty of the defendant was seized by the algua- 
zil mayor, and put in the hands of the public 
depositary, where it remained until the cession. 
But we are not obliged to rely upon the Spanish 
that proceedings, the nature of the instrument pro- 
she @ duced, and the form of its execution, bear us 
ad & fully out in our claim. We have proven by it, 
ob that the wife voluntarily made herself asurety for . ra 
test the payment of the debt, and that she renounced 

in | all the laws existing in her favor. —But it is ob- 


ace jected, 
5, ; 1. That she was not duly. authorised by her ‘ 
de: }__ husband to become such surety, and that a no. 


tarial act to this effect, on the part of the hus- 


on band, should have been first executed... This 
Oo 
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Serio ‘1811. undoubtedly would have been necessary, were ; 

First District. 
\-——_ the wife to become a surety for a éhird person, 
Beavnecano in order to protect her husband from the effects. 
en “ of any rash engagement into which the wife 
bic 32 & might be seduced, but certainly it cannot apply 
to acase where she acts for and with her hus. 
band. Her signing the instrument before a no« 

tary public, in presence of, and in conjunction — 
with her husband, is sufficient authority. Again — 
if this ‘authority is to be questioned, by whom, }: 


but by the husband can it be questioned ? : 





5. But it is next contended, that even if the ‘ 
wife were duly authorised so to sign ds a surely, 
still, the clause of renunciation is too vague 
and indefinite, and that instead of renouncing y | 
all and every law made in her favor, the wile” 
ought specially to have enumerated and distinct! | ‘ 
ly renounced the 61st law of Toro. But in the 
Partidas, (the original text) no form of renut. # 
ciation is prescribed or indicated ; and — 
a particular form is suggested in Febrero (wht ® 
is a. mere commentator,) still it is not by hi 
stated, to be a necessary, but only a convehil 
one, and may or may not be adopted. He him? | 
self observes, that it is not necessary to the va- 
lidity of the obligation, but only conducivé to 
the neatness of the instrument in which the 
obligation is contained, and is given, as he quaint: 
ly expresses it, to guard notaries from the com: 
Mission of classical érrots, and the unnecessaty 


























int 











‘no bearing upon the subject. 
the necessity of a clause of renunciation on the Beaurecarp 


revoke it, 


. ed with, that she will not avail herself of such 
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repetition and’ renunciation of laws which have S 
We do not deny 


part of the wife, but we contend that the one - oe 
here inserted is sufficient. It is, indeed, diffi- page & 
wR. 


cult to imagine one more solemn, to which are 
superadded the rites of religion, the solemnity 
of an oth, and if violated, the imprecation of 
infamy. The words are remarkable. The wife, 
here renounces the laws of the Emperor Justi- 
pian, the senatus consultus Veleianus, the laws 


‘of Toro and of Madrid, the new Partida, and 


the old constitutions, as well as all other laws 
enacted in favor of the wife, acknowledging 
that she has been informed of them, and that 
with this knowledge, she renounces them, and 
then swears by our Lord, making the sign of 


the cross, according to law, that to execute this 
instrument, she was not enticed nor intimidated, 


by her husband, nor by any other person, and 
declares that she did it of her own free will and 


‘authority, in order to convert the property pur- 


chased to her own use; and that to invali.- 
date this oath, she has made no protestation or 
mental reservation, and even if authorised to 
that she will not, neither will she 
receive any absolution, relaxation, or change 
therefrom, either from our holy father the pope, 
his nuncio, or legate, or any one invested with 
authority to this effect, and if it should be dispens- 





igh 181}. 
First District. 








292 


Serine 1811 
First District. . 


CASES IN THE SUPERIOR COURT 


dispensation, under pain of perjury, and of fall. 
ing into infamy &c. It is difficult to dress 


Beavrecarp a clause of renunciation with more solemnity, 


Ex’ror &c. 
Vé. 
Pyernas & 
WIFE. 


or to invest ‘it with greater terrors, It also close. 
ly follows the form pointed out by the classie 
“Febrero vid 2 Feb. de Cont. cap. 4.5.4 Ar. 117, 


But it seems, that the 6Ist law of Toro, is net 


particularly recited and renounced, in conformi 


‘to the form given by Febrero. I have alre 


stated that itis not required by the Partida, and a 
that it is not made indispensably necessary by f 


Febrero. But suppose it were, in renouncing 7 


all the laws of 7oro, is not the 61st law of Tor 

renounced? In renouncing the whole, aré not e . 
the parts forming that whole, renounced? , And” J 
Was it not stronger on the part of the wife, as 
well as safer on the part of the Notary, to re. 


‘nounce cvery law, than to limitthe renunciati¢ 
‘to any particular law ? Febrero to be sure thinks” 

‘it sufficient to renounce only the 61st law of. Toro, 
but Afartinez, it seems, another commentaton 
makes mention only of the Partida, and pen — 
haps, another commentator might be found, who 7 1 


thinks other laws equally necessary to be the sub. q 
ject of renunciation. In these perplexed paths, 7 
what guide are we to follow, and who will de 
cide, when doctors disagree? One says, re- 
nounce the Partida, another the 61st law of Toro, 


According to one, if we step out of the Partidas 


we are lost, according to the other, there is nd 
safety but in the 6lst law of Zoro. Even if 










\e 
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poth had been renounced, and the extension of Srxrvc 1811. 
the clause of renunciation to embrace the’ ‘two, x oe as 
had not weakened its validity, still is it not pro: Braunzcanp 
bable that in the numerous codes of laws, form- Et ns 
ing: the motly system of Spanish jurisprudence, Prexwas & 
(laws always increasing, and never expiring) that _— 
some pretermitted clause or provision, some 

dormant principle, buried in the legal lumber 

of ages, might be dug up to destroy this instru- 

ment. The navization among these codes and 5 a 
Recopilacion. is certainly difficult and dangerous, | 

_ thick-set with points, and abounding in sands and 
shoals : the path dazzled by the déceitful lights of 
expositors, and pursued with unskilful pilotage ’; 

. we have weathered the Partidas and the Recopi. 
lacion, we have steered clear of the laws of Ma- 
drid and Toro, but is there no risk of striking 
upon the J’uero Real, or Fuero Juezgo, or being 
lost upon the shoals of the Ordonamiento, even - 
asenatus consultus Veleianus, or an unheed- 
ed law of Justinian might prove fatal to our 
voyage. Safety, therefore, required, that we. 
should insure against ‘all these laws. But it is 
suggested that the notary could hardly have time 
to instruct the wife in all the laws, which she 
‘is here made to renounce ; neither was it necessa. 





e- § ‘ty: it was sufficient, that he apprized her, that 
0, § there were laws in existence in the different codes, 
as {| ~ by which her rights were protected, and she se- 
16 § cured from the coercion of her husband, by which 


she was not obliged to become a surety for him, 
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si 
a renounce them. 


Ex’ ror &c. 


v8. 
Prernas & 
WIFE. 


releases her right of dower, the certificate of 


coercion of her husband, is sufficient. t 


ceedings before the Spanish tribunal, had not 


.ed against the property of the husband and a 
..wards another against that of the wife, but these 
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without her free consent, and that if she wished | 
to give validity to the instrument, that she must 

Again, a notary public, is is an 

officer worthy of credit, whose acts import Ye 

rity, and if her renunciation is there rec 

we have no right to travel or enquire out of this 

record. When a wife, under the common lay 


judge or justice of the peace, before whom the | 
release is made, that she did it free from the 





By the Court. It clearly appears that the prs 


: ‘ 


ripened into a final judgment. It is true, atthe 
inception of the suit, a writ of seizure was award. 








writs of seizure, like writs of attachment, 
original writs to bring 3 in parties into court, % 
the nature of the case requires. _ ; 

Tus renunciation of the wife, is not, as the 
plaintiff contends, a matter of form, introd ie 
by practitioners, The ciyil law considers w 


_men generally to certain purposes as in a kind gf 





_ she should be made acquainted with its provisions. § 


perpetual nonage and the Jaw 2, tif. 12, part. He 


declares null all contracts of suretiship, entered by 
a woman, for any other person than her. husband.” 


_Itis true that the aw 3, tit. 12, part. 5, allows 


a woman to renounce the former, but it requires 
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Febrero, informs us, that thé notary, who re Shiike 1811. 
First District. 


éeives the contract, is bound to make the wo: 


man acquainted with thé’ disposition of the law Buaumrcann 


in her favor, and the conséquences of her renun- 
éiation, and he ought to certify that this has been 
done, 2 Libreria de los Eseribanos, cap. 4, sect 4, 


n. 115, unless he’ takes the trouble to recite at 


full length, the law itself. If he neglect:'to do 
go and does not apprise the woman, le incurs 
corporal punishment, and the act ought te be de- 
cared nut. Loco citato. 

- Tux act is also to be annulled, if it appear 
by the interrogatories that the notary was not him; 
self master of the dispositions which it was his 
duty to make known. 7d. | 
' In the present case, from the generality of the 


laws cited, out of the Spanish and Roman codes, 
_ we are perhaps justified in presuming the igno- 


rance of the notary.. His examination manifests 
his inability to refer to the particular law of the 


‘Toro, all of which, 83 in number, -are renounced, 


jn the lump. The case is rendered much strong- 
er from the deposition of a person, present at 
the execution of the act, who contradicts the-no- 
tary in the belief which he expresses of the ability 
of the wife to have understood these laws, had 
they been read to her, from her very imperfect 


_ knowledge of the Spanish language. 


Ir this renunciation be stricti juris, when the 
wife Becomes surety for a pyr as she then 








af 













Ex’tor kc. 
va. 
Prernas & 
Wrre. 
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3zaurKcarp civil law, in order to protect the wife, 


_ Ex’ror &c. 
ve. 
Prernas & 
WivrE. 


CASES: IN THE: SUPERIOR COURT,, - 


Senixe. 1811: be required, when inops consilii, he makessher 
First. District. 


take an engagement for his benefit : since. the 
against, 
the consequences of conjugal affection, will hot, 
allow her dotal property to be aliened, during the 









coverture, even with her consent. Law 7 tit.11. 


Part. 4. For it would be to expose her to rei 
main without property, indotata, to allow her tg 


become his surety, since on defect of his, her — 


goods would have to be taken. 


Own this principle, the law 61 de/ Toro; which 
is the Jaw 9, tit. 3. lib. 5, de la Recopilacion de 


Castilla, declares void, any contract in which | 


the wife binds herself iz solidum with her hus. — 


band, or becomes his surety for any debt of his, 
unless contracted for her particular benefit, and 


for some article which he was not bound to-pro- 


vide for her. This last law, has no clause allows 
ing a renunciation to its dispositions, but, it ape 


pe acacia 


pears, that the courts of Spain have in prac. 


tice, construed it as admitting it. 

Burt, the uniform opinion of every Spanid | 
writer is, that, when the wife becomes surety, 
for the husband, the instrument is to be clothed 
with all the formalities required, in cases in which 
she binds herself for another person. 


be 


# 
Be 
* 


Colom, formally says, that in all cases of sure« 
tyship, the laws in favor of women, must be 
SPECIALLY renounced, because A GENERAL 


renunciation to all laws in favor of women, would® © 
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petition stated that the defendant having, by im- ,, right to 
' proper means, obtained a letter, written by the — it, in 


_ thought it proper to sustain the injunction till the 





“sy 


instrument valid, Serine 1811. 
First District. 
‘eect * ae | 
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gotbe sufficient to render the 
2 Libreria de los Escribanos, 154. n.'4.° 7 
Febrero, speaking of general renunciations, Denis 
says, they are absurd, and tend only to introduce Sascha. 
¢rror and. confusion. 

’ Tg1s point was also detornsined; in a judg- 
ment rendered in this city, when under the do- 
minion of Spain, July 13th 1803, in the case of 
Fletcher vs. Piernas. 

_ As we are of opinion, that the renunciation 
ought to have been special, it is unnecessary to 
inquire, whether the wife ought not to have been 
authorised. 
JuDGMENT FoR THE DEFENDANT, | 































a Ss ee 
DENIS ys. LECLERC. 


’, ArtacuMENT for contem The origina] The receiver 
pt 8 nal of a letter has 


plaintiff to a third person, was preparing to pu- of the 


blish it, with indecent commentaries : and prayed ~ 
for an injunction staying the publication, which — 
was granted as to ‘the letter. 

On the following day, the defendant filed his 
answer to which was annexed a copy of the letter, 
denying that he obtained it through improper 
means, and averring it had been sent to him, by 
the person to whom it was directed. The court 


aan 


hearing. . 
ae 
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LecLerc. 


to allow the discussion of the propriety of grante 
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Tre defendant, afew days after this decision, a 
inserted an advertisement in a newspaper, in. — 
viting all persons, who might be desirous to see 


the letter, to goto the clerk’s office, where a copy 


was annexed to his answer, or come to his print, 
ing-office, where one was stuck up. for -_ 


_ inspection. 


On an affidavit: of ‘these facts, the plea 
moved for and obtained process of attachment — 
for a contempt of the authority of the court, and 
a disobedience to the injunction : on the return — 
of the’ process, the defendant admitted the pub. 


fication of the advertisement, but denied tht | 


any copy, or the original of the letter, was stuck 
up in his office : and a witness who was intro. 
duced and examined viva voce, by consent, de. 
posed, that he had called at the office for a sight 
of the letter, and was taken into a private room, § 
where it was shown to him, with an injunction of 9’ 
secrecy : and that, to his knowledge, anothe 
person had been indulged with the reading oft, : 


THe case was argued by Alexander, Depry 
ter and Smith, for the plaintiff, and Morel and 
Wilson for the defendant. Mr. Blanque, a lay 
gentleman was, with the consent of the bar, per 


mitted by the court to speak on that side. ~ “a 


By the Court, Martin, J. alone. Although : 


it has been deemed improper, upon this motion, 
























‘ig. recognised. as a chattel, which-may be the obs 
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advisable to detail the principles which influenced 
the court-in declining to dissolve it before the 
final hearing, as these principles have been for 
purposes, not necessary to be now examined, in- 
dustriously and eggregiously misrepresented. 


- Tue injunction was claimed and-the dissolu- 


| tion of it resisted on the graund, 


_ 1. That a letter is an object of property : 
9, That, after the person to whom it is direct. 


ed receives it, the property of the writer still con. , 
tinues in it, to a certain degree. The former 
having only. therein a joint property with the ' 


liter : 


$8. That the right of publishing it, remains 


exclusively in the writer, until he abandons it, 
and at his death passes to his representatives ; 


. 4,'That the property of the writer may be 


violated, by multiplying copies of, or suffering 


‘the letter to be used contrary to his presumed. 


intention. 


»I._A letter is an object of property. 
. Tuere is nothing that a man may so empha- 
tically call his own, or more:incapable of being 
mistaken, than his ideas thrown upon paper, his 
literary works. 4 Burrows 2345. Millar vs, 
Taylor. 

Accorpinc to the laws of France, a ‘letter 


39) 


r ing the injunction, that having been gone into Serta 1811; 
First District. 
‘at large on the motion to dissolve it, I believe it \ 
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ve... 


LecLent, 
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ject of larceny, An action lies, and. even a cris, 3 
minal prosecution may be. instituted, against » 
person who, having undertaken to carry a letter, 
violates, his trust and detains it. J/ y a aetiog 
en justice, et méme on peut prendre la voie em) 
traordinaire, contre celui qui s’étant chargé de 
porter une lettre, ne s est point acquitté de som 
message et la retient. 3, Collection de Juin 
dence. 312. 4g 
A1 Rome, an unfaithfull messenger, detiiniag | 
aletter, was prosecuted as for forgery. -/Vinfing — 
non restituens litteras ei, cum mandatum reste 
tuere susceperit, incidit in crimen Sulsi. Bartoag 
in lege Titio 36, n. 3. : 
In the United States by an act of Congheah) 
it is made penal to print the manuscript of another, 
and the property of the writer is secured fromm 
invasion. 1} Laws, U.S. 118, — BT 
- Tus act is expressly extended and declared 
to. be in forée and effect in this territory. 7 La 
&. 8.117. 












II. The second proposition was expressly rev” 
cognised by Lord Hardwicke, in the case atid 
Pope vs.-Curl, in which the plaintiff complains 


ing, that the defendant was about publishing’ | 
letters which he, the plaintiff, had written to 9 | 


veral persons, obtained an injunction to stay the 
publication. se 

Tue Lord Chancellor holding that | “ the re- 
“ ceiver of aletter has at most a joint property 
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sae the writer and the pdssession does not Setive 1891. 
First District. 


“give him a licence to publish: it.” To the 
authority of this decision, invoked by the plain. 


tiff, the defendant has objected: that the British Lees 


Chancellor spoke only. of letters, as objects of, 


_ literary. value, written for the purpose of raising: 
_tmaoney by a sale: but the plaintiffs counsel has 


drawn the .attention: of the court to the latter 
part of the case, from which it appears that the 
letters which Curl was about to publish, were 
only letters on particular subjects and inquiries 
about the health of friends. 2 Atkins 341. Foiled 
in this way, the defendant has insisted, that from 
the reputation of Pope, an illustrious writer, even 
letters of ‘this kind might be considered as va- 
Inable, as those of ordinary persons on scientific 
subjects : and that the case of Pope vs. Curl, is 
a solitary one, which must not be made te cont- 


" rot others out of its species, and the present plain- 


tiff, altho’ a lawyer, being no author, -( the 
letter being clearly written without a view to 
publication, ) cannot identify himself with the 
plaintiff in the case cited. This objection has 
been met by the production ofa case in which lord 


Apsly, extended the same principle to’ letters 


written by Lord Chesterfield, a nobleman from’ 
Whose pen nothing had yet been givert to: the 
world; but some parliamentary speeches: Am 


- bler 737. 


On'this second proposition, therefore, the 


 deurt could not: help saying, (without binding’ 





30 


































Dewss 


CLERC. 



































302 


_ CASES IN THE SUPERIOR COURT 


Sprine 1811) itself, as to the final opinion, it will have to pros’ r 


First District. 


jnounce on the hearing) that the person to whom’ 
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s 


the plaintiff directed his letter, had not the right. 


of publishing it, and consequently, the present} 7 
defendant could not derive it from her : not, 

withstanding, the letter was not written with 

aview to profit, nor by a person whose employ. 

ment, it was to write for that purpose. 


III. The third point made by the plaintiffs 
counsel is that the right of publishing a letter 
remains exclusively in the writer, till he aban. 
dons it, and if not abandoned, passes at his 


death to his representatives. This propositionig ]: 


so natural a corollary of the preceding, that 

it is only with a view to show that the court — 
has attentively weighed every thing in this case, — 
that the trouble is taken of stating it. — 


Ir flows from a principle established in the 4 : 


case of Millar vs. Taylor, viz : a partial disposiy . 
tion, by the true proprietor of a thing, is not ta 
be carried beyond the intent and measure of the # 
proprietor’s assent and appropriation, in that bee — 
half, whether it be the case of borrowing, hiring ° 


er any other kind of contract or -bailment. In 


the application of this principle to the present — 
ease, the plaintiff contends that the letter was. 
sent, for the sole purpose of being perused by. — 
the person to whom it was directed, and theres 


fore any other use of it, being contrary to, and — 4b 


beyond the intent and measure of his assent and.” 7, 
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appropriation, is tortious and illegal, and the court Sprixe 1811. 


‘ought to restrain it. 

For this purpose, the case of the Executors 
of Lord Chesterfield vs. Stanhope & al. is in- 
yoked. Ambler 737. It differs but little from 


. ithat of Pope vs. Curl, which it strongly confirms. 
The Earl had had a natural son, of-whom the 


First District. 
KX i, 
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defendant Stanhope was the widow, and at whos¢ _ 


death she became possessed of a number of let- 
ters written to him by the Earl, on education and 
politics ; some of which contained characters of 
persons in office. The lady, some time after her 
widowhood, mentioned the letters to the Earl and 
expressed her belief that, if published, they would 
orm a valuable system of education. His Lord- 
ship answered, ‘‘ Why, that is true, but there is 
“too much latin in them ” and did not express 


' ~'any disapprobation of the publication. Shortly 


after, he requested her to restore to him the let- 
ters containing the characters, declaring, upon 
his word and honor, he desired them only with 
an intent to burn or destroy them: She carried, 
accordingly, all the letters to him. He took out 
those which contained the characters, repeated 
his assurance cn his word and honor, that he meant 


to burn or destroy. them, and told her she mighit 


keep the rest. After his death, she contracted 
with Dodsley, the other defendant, for an edition 
of them. On the application of the executors of 
the late lord, an injuction was issued to stay the 


' publication. _ The defendants insisted on the 
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Eroene 102. presumed assent of the deceased. The plaig. 
a | tiffs contended, that a person has no right to print F 
Dexs sor publish letters which he receives, withoutthe — 
Pi an. eonsent of the correspondent who wrote them, 
that his property in the letter does not extend 
so far, and if it did mischievous. consequences 
would follow in abundance of cases—that the 
consent of the Earl, was necessary, or that of hig - 
executors, after his death—that his taking the } 
characters and leaving the other letters in he | 
hands, was no evidence of his consent to their { 
being printed. Of this opinion was. the chany 
cellor, Lord Apsly. | 
. Ir is observable that the permission to pubs og 
lish might, perhaps, have been correctly inferred, | 
from the want of any actual objection, on, the A 
part of the writer, when informed by one of the ~ 5 
defendants,. that she thought of a publication bs | 
his letters—from the strong and repeated aSsevey 
rations, under the word and honor of the Pom i 
that the letters containing the characters were | 
taken for the sole purpose of being destroyed, § 
For those asseverations can only be accounted for, — 
by being considered as evidence of the Lord’s 
intention, to repel the idea that the characters — 
were desired to be returned, with a view to any — 
profit to be derived from them, which would une § 
necessarily diminish that which the lady might 
promise to herself from the publication hinted at! 
In this case, the chancellor recognised the > 
principle, established by Lord Hardwicke, as thé | 
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of’ several daciecs made since, in the aay? Sy 
~ ¢qsesof Mr. Webb, Mr. Foster and others.’ cid a 
According to this principle, the right of publish. . Denis 


v8. 


































em, ing a letter belongs exclusively to ‘the writer: | ecrerc, 
tend the receiver has not such interest in it, as will 
neces eiable him to preventits publication. For Lord 
: the Hardwicke continued the injunction as to the let- 
hig - ters written dy Pope, but refused to continue it 
the | asto those written fo him. 
‘her | — Tue present case has been endeavoured to be 
heir { distinguished from those cited in regard to the 
1a nature of the attempt—not to print a letter, with 


/ ||’ a view of appropriating to one’s self the profit of 
ub, j': the’sale, and thus depriving the writer of the be- 





fed, | nefitsecured to him. by law, under the denomina- 
the } tion of copy right; but with the sole view of 
the | disclosing the writer's:secrets and wounding his 
| of a » feelings. . A defendant is not to be enjoined from _ 
ves § doing an act, on account of the benefit which 


er, fhe expects to derive therefrom, but on account of 
er¢ § . the injury which it'may occasion to the plaintiff. 
ad, § Here the plaintiff complains that his property is 
or, § ~ about to be violated. Can the defendant resist 
Ys | the claim of the plaintiff, by saying : true it is, 
rg § Iam about violating your property, but I seek 
not thereby any pecuniary benefit, nor any ad- 
yantage, but the gratuitous pleasure of working 

/ aninjury ?- In‘foro legis, the measure of ree 
~ fief or damage must be the same, whether any ad. 
. vantage be contemplated by the wrongdoer or 

‘not—while, in foro — his turpitude is_ 

. Q 
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surely the greater, if none be expected. If oy : 
is to be enjoined to print my letters, when héexi § 


pects thereby to support his family, a es. 


when his ony view is to do me harm. 


Tue case is attempted farther to be distingné 7 
ed, because the subject of the injunction is one 
single letter, which cannot be said to constitutea 
literary work. The defendant’s counsel, have 3 


quoted no case.in support of the distinction, and 


the court-has not been able to. recollect. any =. 


Would the judges who granted the injunetions 
in the cases in Ambler and Atkins have permit, — 


ted, the letters to be printed singly ? and if they 


had. been thus given to the world, how cp 
the collection of them have been preyented? 


Tue plaintiff having established, as far as th 
authorities on which he relies are entitled tot i 
pect, his right to the injunction, the defendant 


counsel has replied, that the decisions of for - 
judges ought not. be considered as binding oy § 


the conscience of this court. This is not 
tended : but the court cannot help considert 
the opinions of the British judges, as those'é 


§. 
J 


ss 
a 
% 


men of great learning and i integrity. It is not th * 


opinion to which the court gives its assent, 
the arguments and reasons on which it is groun 


ed: In the cases under consideration, the Bri | 


tish court grounded its decisions upon a’ prim 9 


ciple of the common law. anda statute of Great 


Britain, 
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/Tx2 common law principle is this :' 4 par: SprinG 1811, 
tia disposition of a thing is not to be carried be- daw re 
d- the intent and measure of the proprietor’s Dents 
a | assent and appropriation, in that behalf: -. In des- a ae 

guish, gribing the act, we have here only an extended 





a mat 
















is one translation of the definition of larceny by the 
tute a |= = Roman lawyers : Contrectatio rei aliena, invito er 


have | domino cujus illa fuit, a diversion of the thing 
} and § ofanother, contrary to the will of him, to whom 
-any, J it belongs. 

ctions | Ir upon this axiom Lord Hardwicke held that 





Curl’s attempt to publish Pope’s letters, ought 
‘they’ }, to be restrained, because Pope by sending those 
could | jetters to his friends, had made a partial disposi- 


tion of them only, which Curl was carrying be: 

_ yond the intent and measure of Pope's assent 

. hd appropriation, in that behalf ; deciding on the 

_ tivil law principle, this court must determine 

that the present defendant ought to be enjoined, 

because he is endeavouring to make a diversion 

Of the thing of another, contrary to the will of , 

him to whom it belongs. 
Tr in construing a British statute, made in 

the reign of queen Ann, for the ‘protection. of | 

literary property, the same judge held that a. 

letter was a literary work, against the invasion 

of which protection was to be.extended, why 

j should not an American judge, construing an act 

eta a of congress in pari materia, extend the same 

» pene to his fellow-citizens, and hold that a 
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printing and publishing—while, in the cases 


_ to this extention. 
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s a manuscript, within the messing ofthe 


In acceding to the determinations quoted, this a. 


Abadia: court Keeps within the boundaries of its legitj. § 


mate powers : to disregard them would be t | “ 
overleap those bounds and destroy. the. ancient 
Jand marks. And the wife man has said + oyen 
leap not the ancient bounds which thy father 
have placed : ne transgrediaris terminos antiques ' 
guos posuerunt patres tui. Prov. 2. | 
. Lastry it is made a subject of complaint tht 
the injunction granted to the plaintiff prohibits the it 





















quoted, the court only prohibited the printing 
without restraining the defendants from publish, 
ing the contents of the letters,, by other mean 
than that of the press. Neither the statute of 
Ann, nor the act of congress, would authoris ’ 
the extensjon of the injunction so far as has been’ 
done in the present-case, in Great Britain or the 
United States. But the court has believed that, 
in supporting his last proposition, the present 
plaintiff has nearly shewn that he was entit 


IV. This proposition is, that the property of f 
the writer of a letter may be-violated, by mul §. 
tiplying the copies of it, or suffering it to be “a : 
contrary to his will. | 

As we are examining the question, in reg 
to a violation of property, by a tortious use ota 
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letter, otherwise, than by the press, the argument Sraiwe® 1811, 


ofithe 
ba. ~ needs not to be extended to the consequences of \ First District. » 





+ this {| a multiplication of the copies. Dewis 
egiti. § . Tae plaintiff says the laws of his country, pecnune. 
be to } ~ protect his correspondence ; ; and although this 

cient court will give damages, in case of its abuse, 

over. yet he needs not wait till the commission of the 

athers trespass, but may solicit the aid of the judges to 


avert it. ‘Fhe prevention of mischief, which 
should be one the principal objects of every sys- 
tem of jurisprudence, constitutes a very impor- 
tant branch of the jurisdiction of this court. 

’ For this purpose, the counsel endeavours to 
shew that the law so much abhors the violation 
of a man’s correspondence, that it prefers a tai- 
lure of justice : and the position is supported 
iby the following authorities. 

Pigeau, speaking of written evidence, observes 
that, ‘“‘ Writings, which were intended to remain ‘ 
* secret, cannot be used—as a confession. Nei- 

“ ther could be offered a letter written with mis- 

‘tery and confidence : the person, who received 

it, could not Iawfully reveal the secrets with 

‘which he was intrusted—nor an intercepted 

“letter: he, who resorts to such expedients in 

“order to procure testimony, ought to be pun- 
ished. For it is @ cr1weE to disturb such cor- | 
i ““ respondence, which all nations agree in consi« 
7 i 4 “ dering as saAcrED.”. 1 Procedure du Chatelet, 
ard, , 225, This author considers the disclosure of the 
a | “contents of a confidential communication, and 
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the interception of a letter as acts of the sang 


kind, which ought to be punished. — Ee 


“ Tuere-are cases, ” says Denisart, verbo 
LETTRES Missives, “ in which the person, to 
‘ whom letters are directed, cannot bring them 
“to light witHout CRIME ; especially when 


“ they are written with mystery and contain con. 


“ fidential things. The crime 1s STILL GREAs 
“S TER when the secret of a letter is unveiled with 
“ the only design of DOING AN INJURY to the, 


- “ writer, who thought he might open his heart, 


‘without any apprehension of that being re. 
‘“ vealed, which he was writing for a friend 
“¢ only, and which he wished to remain conceal 
“from the rest of the world. The court, iq 
*¢ such cases, has uniformly ordered that the eter 
‘< should be restored to the writer, whatever re, 
** Jation, it might have to the object in is, 
Il nest pas toujours permis de se servir deg 


lettres missives dans les affaires ; il est des cag 


oi celui a qui elles sont écrites, ne peut les mete, 
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Sia age 


| 


tre au jour sans crime, surtout lersqu’elles ont’ a P 


été écrites avec mystere, et qu’elles renferment — 
des confidences. Le crime est encore plus grande 
lorsqu’on dévoile le secret dune lettre, dans I’ug 

nique but de faire injure a celui qui en est Paws 
teur, et quia cru pouvoir ouvrir son ceur, sans 
eraindre de voir revéler ce qu'il n’écrivait qua 
pour un ami, et ce qu'il voulait n’étre st de pers 
sonne, La justice, dans ces sortes Caccasini ai 
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ing | foujours ordonné que les lettres missives seraient Srams 1811, 
rendues, quelque relation qu’elles pussent avoir , Fiber Dilsevicts 
& Paffaire. Son motif-a été, que le dépot de Dems 


% secret ayant été viol€, on ne devait y avoir au- - Leeuene, 
on foe gard. 

mi 1 —. Cicero, in his second hansie in M. Anto- 

"4 nium, elegantly inveighs against a person who - 

ma fad’ shown: letters, which he‘had written him. - ° 

Ae 


This man ” says the Prince of Roman elo- a 
quence, “skilled in rhetoric and  belles-lettres, 
*.yet ignorant of: good manners, has produced 
_ Ietters, which’ he says I wrote to him. Who- 
* ever, having the least :ticture of civility or de- 
“ cency, on a misunderstanding between himself 
“ and his friend, ever produced or read publicly, 4 
* the letters he had.received from him 2? What \ 
is this but to destroy the very life of society.? : 
- « How many jokes may be indulged in, in a letter, 
* which, when openly divulged, are. improper ! 
“ How many serious things proper to be com- 
¥ “municated in the privacy of one’s. correspon- 
| . '# dence, are unfit for the public eye....I thought I 
a 3 u was writing to a.citizen and a good man, not to 
: “aVILLAINANDATHIEF.” Atetiamlitteras, 
quas me sibi misisse diceret, recitavit, homo et } ‘ 
humanitatis expers, et vite communis ignarus. 
Quis enim umquam, gui paullim modo bonerum 
. eonsuetudinem nosset, litteras ad se ab amico 
4 missas, offensione aligua interposita, in medium 
protulit palamque recitavit ? quid est aliud, tol- 
lere é vita vite societatem, quém tollere amicorum 
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Serine 1811) eg/loguia absentium-? quam multa joca solent esse 
First District, 




















,- jin epistolis, quae prolata si sint inepta esse videqn. 
Denis —_ tur ? agen multa séria, neque tamen ullo ma « 
Lecimac, divulganda ?..... Quod scribam tamquam ad civem, 


tamquam at bonum virum; non tanquam ad s¢ ss ; 
LERATUM ET LATRONEM. 


Ir would not have been easy for the plains 
~ tifPs counsel, in the various codés from which 
* : the jurisprudence of this territory draws its | 

maxims, to have lighted upon authorities ‘more . 
decidedly in point. The letter it is insinuated — | 
is not written ona scientific subject : it was pred. 7 
pared for a lady to whom the plaintiff was paying ay 
‘his addresses and relates only to the object’ he r 3 
had.in view. Be it so : we are then fairly to pre- 2 
sume it written in “mystery and confidence. aa 
Then the defendant could not produce it to light © | 


WITHOUT CRIME. | ie 





He has not alledged, surely he has not enable 4 
us to believe, that he had any ether view thantd- 
vex the plaintiff. Then his “ crime 1s sti,’ & 
“ GREATER’: for he seeks to unveil the secret 
“ of a letter, with the only design of doing an 
“ INJURY TO THE WRITER, who thought he> 
“ might open his heart, without apprehension § 

“of that being revealed, which he was writing ~ 
“for a friend only, and which he wished to re. 
“ main concealed from the rest of the world.” | 
_ Ir he were to produce such a letter, in a court 
of justice, for the discovery of truth, and the ate) 
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, tainment of his‘ legal rights, Denisart ‘inforins 
"ys the judge would indignantly repel the hand , 
that proferred it : he would order the! letter to be: 
~ gestored to the writer, and Pigeau adds, the-at- 
‘tempt should be punished: ‘ for it is a crime to 


«disturb such a correspondence, which all na- 
4+ tions agree in considering as sacRED:” ~~. 

‘Is it possible to believe. that the ldw:should 
respect the sacredness of a man’s correspondencé 
sofar as to disallow its: violation for a. just pif. 
pose, the discovery of truth in the attainment 
of justice, and yet allow the same violation for 
the purpose of wanton injury 2? Would the: 


- judge who would thus reject a confidential letter, 
- } and punish the person’ who presented it to be 


use¢din court, patiently permit the same indivi- 
dual:.to commit it to the press, to gratify’ his 


. malice or revenge ? 


.) Sucm is the law of France, which was in force 
oi on the arrival of the Spaniards. Have these, 
have, the Americans changed it in this respect? 


| -/ olds not pretended that the Spanish code has 


Wrought in this respect, any change in the ju- 


‘tisprudence of the country : but the defendant’s 
“epunsel has contended that, altho’ a man’s cor- 


tesponderice was thus held sacred in Rome, and 


al is yet considered so in London, Paris and Mas 
‘} drid, it must be otherwise in the United States. 
he constitution has virtually repealed all the 

‘provisions which the plaintiff has invoked, by 


proclaiming the freedom of the press, 
. j Rr 


Spare 1811. 
First District, : Ve 
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Tr this argument could avail: the def 


j this pretended proclamation of the freedom ofthe | 
press would be as fatal to the people of these | 
states, as the proclamation of the. freedom’ of — 


the negroes to the Hispaniola planters. 


- A brother may correspond with. his brother, | 


and grieve with him onthe distresses of the family,’ 
occasioned by the misconduct of their father, and 


devise the means of alleviating the consequences _ | 
With secrecy he may succeed : butifa } 


of ‘it. 
gazetteer, in whose hands accident or knavéry 


may place his letter, cannot be compelledto | 
respect the privacy of these: family secrets, the ]} 
writer will innocently incur the odium of the © 


conduct of the younger son of Noah. 


‘Ay injured wife may commit to paper, rf 


the information of a parent, the cayse of faily 
disquietude ; ; if the dishonest ‘holder of ‘a press) ~ 


may give publicity tothe complaint, adieu’ fo | 


all er hopes of domestic felicity... a 
Ir a father remonstrate with a daughter on 


the errors of her conduct, the remedy which | 1 


parental fondness and solicitude had prepared 
may, by the touch of a knavish printer, be turned 
into‘a deadly poison. 

A merchant may communicate to his wad | 
the danger of his situation, solicit a timely relief, { 
which will certainly avert his ruin, the indise | 
cretion or malice of the messenger, may plunges 
him :in the abyss, from which secrecy — have! 





saved him: t 
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the press : but one of the amendments of it, art. 
§, provides that ‘* congress ‘shall make no law...< 


|} « abridging the freedom of speech or of the 


#* press.” . 
‘ Tr this article can be invoked to support the 
defendant, in the right of printing the work of 


another, or violating the secrets of his corres. 


pondence, it will protect the. propagation: of any 
slander or libel. Neither congress, nor the cir- 
cuit court of the United States, seem to have 
ever considered this article as susceptible of so 


' ‘strange a construction. Congress have passed an 


act to punish certain libels and we ‘have seen the 
judges of the supreme court of the U. States 
arrying it into effect on the circuit. United 


States vs. Lyon, in Vermont, and United States ‘ 


vs. Cooper, in Pennsylvania. In every state, ac- 


fions for defamation and prosecutions for libels, 


are daily carried on ; and this court has overruled 
the objection, in the case of Territory vs. Nu- 
gent, ante 112. ' 

" Lasrxy, the subject of the plaintiffs suit has 
been represented as too trifling for the attention, 


‘and the discussion of it as incompatible with the 


gravity, of the court. 


. The defendant, however, seems to have attach. - 
:\. ed an extraordinary degree of importance to his 


claim, and we have been employed several days 


«!'Tie constitution of the’ United States dots Srxixo IS HH. 
fot contain any thing relating to the liberty of First District. 
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Senne 1811. in examining the extraordinary pretentions. he 
or District sets up. ; Surely, if one party so pertinacionsly. 
Danis insist on his right to attack the other, the lattes, 
- Tecuane ought to be forgiven if he exert the same dey § - 
_ gree of industry, in endeavouring to avert. the § . 
~ meditated mischief. a g 
Tue court of King’s Bench in Great Britaig: 1 
did not think it repugnant to its gravity, nora dix’ 
minution of its dignity, to sit upon and determing 
a question arising on a most indecorous transac, _ 
tion : two young-men, -tired of running theig : 
horses, at New-Market, terminating the fr i 
of the day, by making a race on their fathers 
~ lives: on the very day of the death of one ob 
them. 5 Burrows, 2802, Earl of March vs, | 
Pi ot. e 
_Pzruaps, the judicial officers of this colonyy 
under the government of Spain, might, wheg 
out of humour, turn off their fellow subjects, 
if approached with complaints on matters, 5 
which they deemed unimportant. No American — 
magistrate ever did so. Whatever be the value, 
whatever the nature of the demand, or the mo. 9 
tive that gives it rise, if it be authorised by law,’ | 
the individual is entitled to the ear and the aid’ 
of the judge. 1g 
Tue court feels no hesitation in avowing that, 
even if the authorities, adduced by the plaintifP# : i 
counsel, had not so powerfully supported his ap, 
plication, the circumstances of his case woule 


haye Pregured him the opportunity of having it: 
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the’ members of this court be to:administer dis- \ 


317 


inquired into. Altho’ the principal occupation of Stine “180%. 


t. 


3 





tributive justice, every one of them, it is hoped; Dents 
., will; at all times, remember that his, is'a ministry Ladushe, 
_ of the peace—that he is ex officio a general ‘con: 


servator of it, throughout -the territory—that 
this court, being the tribunal of dernier resort and 
being vested with common law jurisdiction, is 


| the custos morum of the country. He would 


have remembered that of all kinds of libelling, 
the one attempted by the defendant, is the most 
likely 'to excite the injured to seek redress by @ 


}  fesort to arms—that a judicial declaration ‘that 


the municipal law was insufficient to the preven- 
tion of the injury, would have extenuated, and 


likely in the mind of the plaintiff justified; ‘his _ 
, ebnclusion that nature resumed her rights,’ and 
, ' authorised the use of violence in averting the im- 
. pending evil; or obtaining satisfaction for -it. 


It is not unlikely, the judge would have consi, 
dered the defendant’s attempt as a flagitious out. 


“rage on good manners and decorum, the.com. 


pletion of which must have made decency weep. 

In. balancing against all these considerations 
the small inconvenience which the defendant 
might sustain in being delayed a little while 
in the wanton exercise of a right, at least du-' 
bious, no judge could have pondered much be- 


) fore he would determine, that the plaintiff hada 
hie right to the oportunity of contesting such 
ine meng pretentions, and: to a process calculated: 











<a 


Rei 1811. 
First District. 





Denis 
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LEecLEac. 
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if not to prevent, at least to delay, the diston, 
5 bance of the public tranquility, which is the first 


- object of the law and the first care of the: ma 


gistrate, because it is the first blessing of sof 
ciety. | ot 


Tue court is now called upon. to punish the | 
defendant for a contempt of its authority and. ¢ 4 
disobedience of its injunction. er 

Tue facts which are presented as constit 
his offénce are : 1. The insertion of an odveie 
sement in a news-paper, inviting all such. Pere 
sons as felt an inclination to see the letter, to 


2. The annexing of a copy. of the letter to the ans 

swer, and communicating the original to severif r 
persons applying for it, in pursuance of the adh | : 
vertisement, mf 


L It is contended, on the part of the plaintiff J 
that the advertisement is of itself a contempt of 
this court and would be considered as'such, even | 
if no copy had been annexed to the answer, vt ’ 
the original communicated to any person, i 


It is impossible to read this advertisemedll | 
without considering it as an evidence of the plain= 
tiff’s determination to effect obliquely that which 
the judge had inhibited him from doing, and § 

deprive his antagonist of almost all the relief # 
which the injunction was intended to afford him 
as this determination could not be carried. intoly. 








re first 
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| tthe defendant had been enjoined from publishing. 
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effect’: with i impunity, the avowal of it seems to ang teil, 


oa the court at defiance. 


sS IL The plaintiff's’ counsel further insists, that 


he has produced sufficient evidence of a publi- 
cation, inasmuch as there was no necessity for a 


1 copy of the letter, with the answer, and that the — 
| production of the original to two persons, isa di-- 
rect breach of the injunction. 


Taz counsel for the defendant says, he might | 
lawfully annex a copy of the letter to the answer 


as part of that i instrument.—That no matter which 
is stated in any memorial or petition for the fe- 
dress of grievances, and addressed in the proper 
channel, however defamatory, is libellous—that 


the communication of the letter was in secret. and ; 


confidence, and had the letter been a libel, the 
shewing of it’in this manner would not have 
been held a libellous publication. £sp. N. P. 
506. Campbell N. P. 267. 


Tue annexation of the copy to the answer and. 
the production of the original to two gentlemen, 
are acts which, like all others, must receive their 
characters, from the motives in’ which they ori- 
ginated. If the copy was in the least necessary or 


usefull.to the defendant in the suit, he hadaright » 


to annex it, but if it was irrelevant, if it could 
be of no service in the cause, there can be no 
excuse for thus giving publicity toa paper which 





First t District. “7 
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Spnixo’ 1811; The:-court could not with. propriety: read: tlie | 
First District. 

a j copy to ascertain this fact, but from no-re : 
Demis to the copy in the answer, nor from any ‘ai ) 
Lecimue, mentoffered, can’ it presume that the copy Heal a 
| imnexéd with any: view of affording aid) in‘the 
suit-the presumption, which*naturally preseits. 
itself, is, that it was annexed for the sole purpose 
of publishing it : and this presumption has now 
ripened into evidence ; for it is confirmed by the : 

use which the defendant has since made of. the ; 
copy, by referring all persons desirous of 


the letter to the records of this court. ; 


-. Jt-is,true that the communication of informa. 
tion, disadvantageous to a third person and affects 
ing his reputation, is not considered as: illegal 
“when made fairly and confidentially : it is howes 
ver, otherwise when made for the sole dah } 
of working an injury. | 





This proposition, the defendant’s counsel sup. 
ports on the authority of Campbell’s N. P: The 
case there reported M‘Dougall vs. Clarige 267, 
certainly maintains it, but the decision cannot 
aid the defendant. The court determined that: 
a letter written confidentially to persons who eme: 
ployed M‘Dougall, as their solicitor, conveying 
charges, injurious.to his professional character, 
in ‘the management of certain concerns which! 
they had intrusted to him, and in which: the 

| writer of the letter was likewise interested, could: / 
aot be considered as a libel and made the subs 
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W jectof an action. Lord Ellenborough observ- ye Wawa 
> @ ing that, if the defendant having acted bona fide, © RE: st Dit : 
a with aview to the interests of himself.and the . Dawts ‘ 
whom he addressed, a communication of Lasuhes 

‘this'sort, which was not meant to go beyond those ‘< 
immediately interested in it, were the subject of 

avaction, it would be impossible for the affairs 

of mankind to be conducted. ‘ 


Tats decision is only the echo of his cited 
ott of Bspinasse, Réx vs. Bailie, 506. . Lord 
| Mansfield there held: that a distribution of the. 
| copies to the persons ONLY, whe were from their 
situation called on to redress the grievances and 
had, from this situation, power to do it, was not ! 
a publication, that could be punished. a 


. Jw the present case, the publication was not 
intended for the court; but for the public. “The 
| object the. defendant had: in view was. not to’ 
procure any benefit to himself, but to do’ an in- 
juty tothe plaintiff. The court is therefore bound of 
to say it was tortious. ee 


In considering whether there be.any exte- 
uating circumstance in the defendant’s ‘case, q 
the court finds hardly any thing but matters of a | 
aggravation. His conduct in court has been far : : 
from authorising a contrary conclysion. The court 
/}, is, therefore, bound to say, that the defendant 
‘| : must pay a fine of fifty dollars and be imprk — 

p, oe pn ten oe 
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| Stiite ff. SYWDIes OF aMEL 

Fie District entree ova hee pee : ai 

k he | | = 

The Bing ot of Tas plaintiffs claimed sundry oreeninanana Roe 
no lien on no- te8:deposited inthe defendants? office of discoung. | 
vs ollction- eg deposit, by the insolvents prior to then fan, 
of ComecHoD- Jae; whith the defendants retained, ¢laini 

i thereon for monies due them by the ink, 


vents. ‘ 


It was admitted that the indolent before, 
and til’ the period of theif failure, had dealings 
with the defendants, depositing goltl, »silven — 

_ Aanik bills; and notes and bills for collection, 4 
which gold, silver.and bank bills and the’ ptoe q 4 
ceeds of the notes and bills for edllection, + q 
placed. to, the insolvents’ credit, in. their a ab 
with the defendants, The insolvents, from: time 
to’ time, applied and received from the, defen Ri 
darts. discounts on their own, bills or notes, the } 
net proceeds..of which were, placed to. 

- credit, and the full amount of said bills or notes} 
at maturity carried to their debit. The defen. ; 
dants regulate the accomtnddation, Which they 
éxtend to their customers, by the trsual courte’ 
and amount of their respective pécuniary deals 

_ ings and transactions with the defendants : keep 
ing an account of such dealings, with each Gis! — 
tomer, and at the maturity of his notes, dis! J iy 
counted by the defendants, debiting him thete! | 

’ fore, appropriating for this purpose, as much at 
is necessary of the tustomer’s money in they 
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tands of the defendants, proceeding from, depos 






‘Roy, J mand, when the money at the custamer’s credit 
| pyflices.,... The ipsglvents’ failure was made pyb- 

| figabout, and. the plaintifls were appointed their 
| provisional syndics.on, the 22d of Februaty..On 
she 38th, and. on, the following. days, potes of the 
jngolyents, and of, other, indjyidyals. whose:en, 
gorsers they were, ..were protested to a consid, 
rable amount. : There: was no evidence of. the 
_ precise day, on which the plaintifls made a de, 
amand-of the notes which are the subject of the 
suit). On the day on which it was brought, the 
” §asolvents had to/their credit, on the defendants’ 
1 thooks and in their hands, monies, notes ,or hills 
for collection, to a considerable amount, but the 
insolyeats were indebted to the defendants, . as 
‘ drawers and endorsers, to,a sum:more than.double 
that,to their credit, leaving a great excess of debt, 

| even. if-all-the Dnt AAD OS | for collection DIRS 


_— 


Smith for the “debe The peers 
‘had a lien npon these notes for the’ general ba- 
Jance of account due from the insolv ents, °° 
" , Upon principle, 
2. Upon authority. 
7 I. Qn the first ground, a lien, in the otdinaty 
ay acceptation of the term.in the English law, may 
“be:defined to be a hold, which a person.-has. upon. 
thé goods or property of another, and which he 
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Poin dey has a right, at least to detain until Payment of 
: what’is due to him from the owner; gen 
y taal atising upon possession, and expiririg with cm | 2 

ve. Liens are supported by natural equity,’ and 

Sank U-S. certainly are highly favorable to commerce. ‘They 
seem ‘to rest in part upon the same equity with 

. that of deciding, as far as possible, cross de 

in the same action, rather than ‘turning parties 
round to seek their remedies in distinct suits | 
The timé was, before the influence of trade aod x 
of general intercourse had produced their due. ze 
effect in softening the harsh and inconvenient — 
rules of law, when every right required to bea | 
serted in a distinct action and of ie 
when remedies ‘were oftercircuitous, dificultan 
defective. Perhaps the law of England eveny 
may not be quite sufficiently unfettered on this 
subject, to afford all the encouragement that the | 
varied and complex relations of commerce te 
quire. But that a factor has a lien upon gotdh: | 
in his possession, not only for incident charges, — 
but as.an item of mutual account for the general 
balance, must be admitted to be law there % © 
well as hete. The first solemn decision on the | 
subject [ Krutzer vs. Wilcox, referred to in My 
Burr. 494. ] was so evidently equitable and be. © 
neficial to commerce, that it has been ever since | 
referred to as a standard case. It is equally lawif 
there that a banker has a lien for his general bag 
lance upon all paper securities of a customegy we 


that may happen to be in his hands. 5. 7°. R: 48 


/ . 


é 
on 
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a 494, ¥ Esp. 66. Tt is now- decided ‘also; S mg? 18th. 


that'a-packer, being ‘in the nature of a factor, tas * 


rst District. 


“an equal lien upon goods sent to him to be pack- Ameunes’ 


ed, ea-parte Deeze.: \ Atk. 228. So too;! of 


‘Synpics 
ve, 


s galico-printers as to goods in their hands to be Bank U.S. 
Ei ) Cook’s B. Laws: 515: And wharfing- 
es. have now been. decided to:have a’lien ‘upon — 


| goods i in their possession, not only for wharfage, 

' but fora general t balance of account. 1 Esp. 109, 

" indsuich “is the force of, this: equitable right of 
tien, that it has been decided to hold in favor of 
ia balance, ineluding debts of which the recovery 
| might ‘otherwise be barred, by the: statute of 

i Jintitations. 3 Esp. 81. And the lien of an in- 
‘surance broker, upon a policy; is now’ ‘decreed 
to be equally general and even though ‘he may 
‘have parted with the possession of it, provided 
he afterwards, by any means whatever, have re- 
Covered it. Cook's B. L. 349. * 7” 


\ Awp so strongly do the courts of England in- 
a in favor of liens, that. they are.ow sup- 
sported, not only when they are founded upon 
express contract, but whenever a contract is im- 
plicdfrom the usage of trade or from the manner 
of dealing between the parties. From the course 
of these decisions, the doctrine of liens, as esta- 


‘lished in favor of factors, seems to be evident. 


“ly widening every day, and perhaps may, at no 


“very distant period, be established as the general - 
law, in favor of almost every species of agent, 
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Srnixe: 1811 and wherever almost there are mutual ; 
Fenn and demands of any: ane at iain teceng 
‘Asean bankruptcy or death, io age ge ae 
vs. |.’ Bur what.is the atason af the law in favociaf | 
Bans U.S. a factor’s right to detain? There is no» os OF 
. agreement between.the factor and his princip 
The law implies such an’ agreement fromthe 4 
Jations between them—from the mutual. d 
and accounts--from the continual receiving png 
‘paying—from ‘the mutuab debts and Creditsinit 
‘being equitable that-the .goods! in.the hands, 
the factor should enter as items: into ithe 
account, of which nothing but the general 
lance ought to beithe debt between themiy)'; 
facter is in possession, and he is. presumed, 
-¥irtue of that possession, to. have relied on ft 
security. If the merchandize jn_his., 
were sold and reduced into money, then, clearly 
there would be by. mere operation of slaw, ay 
instant compensation of the amount of the ge @ 
nheral balance by the’ finds ’in his’ hands ; 66-far 
as they ‘would go, atid the reason of the Taw 
‘equally in support of ‘the right to detain.” ! 
has ‘been fong ago decided, that if a first ‘mort, 
‘pagee lend a further-sum-upon a third: mortgage, 4 
without’ notice of the ‘second, ‘he ‘shall retain 
in preference to the intervening mortgagee, uf, gy 
tii both his securities be paid—because, 2s 
is to be presumed, that in lending his moné 
mpon the third mortgage, he relied upon the, 
hold, he already had upon the land ‘by the fire} 9 
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| 9p. Wris! 494, it is equitable that He should Sratxc I8t1/ 
 geain, Possession, united with this equity, over Saceeneeke 
‘comes ‘the strong equity im favor of: the wetiond AurLunes* 
t aieedoded! who must be presumed 'to have ad- — 
yéhced his’ money upon a knowledge of the suffi.’ Bax U. S. 
> gieney’‘of the land, to discharge both the previous 
indumbrance and his own, On the sarhe princi- 
a trustee of! land, ‘having in him of course 

merely ‘the legal estate and possession of the 
titles, shall retain them, until paid not only ex/ 
pences incident upon the trust, but every othet 

"debt since contracted to him by the cestut gue 
- trast, and whether it was or was not incurred with’ 
any feference to the trust estate as a security. ¥ 
Binney 126, Lessee ‘of Frazer cS al. vs. Hal- : 
howell. | 


“Waar has been. said, of a, factor, is equally 
applicable to a banker, in their respective rela. 
’ tions, | 


_Anp the condition of a broker or a factor, 
seems to bear a perfect réssemblance to that’ of 
the defendants, in the point of view in which they’ 
must be regarded for a decision ofthis question.’ 
Between the defetidants anid the insolvents, there 
Was muttal dealinguumutual receiving and pay- 
 ibg—mutual credit given—and a general ronning’ 
Account, including the notes in question’as items. 
_ ‘Wind, as the bank js in the actadl possession’ of 
5 these ‘notes, itis to be presumed that it relied” 

oa ~ tipon-them, as one of its securities. ates further,. | 
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Sprins 1811; 
Tirst District. 


AmeLUNGs’ 
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Bank U.S. 


" payment of any of his notes, that, may have be 3 


a factor or a banker. And where there is the like 
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it is. an admitted fact,: that the bank actually. r 
gulates the amount of its discounts, in part, ae 


the average amount of the deposits it receives, It 
is further an admitted fact, that the. bank ‘ig ae, 
customed to appropriate any money that may be 
standing-to the ¢redit. of a customer onits_ 
(and the whole must be equally a deposit). to the: 


come payable without being redeemed by me 
in time, and it is well known that discounts a 


a. 


refused’ for those whose deposits-are made i 


another bank. There is then, in favor of the claim 
of the defendants, equal equity—equal presump. 


Rr ats 


tion of a contract from ‘the usage and practice ¢ ri ; 
the bank, and from the manner of dealing, bes 


tween the parties, to that in favor of the lien 


_reason there should be the like law. 


To the-claim of ‘the defendants two kading 


objections are made, ~ 


1. That the notes in question are a deposit, oil 
that to a demand of a deposit’a plea of 7 
sation is  dandenenls 


is for the general balance due from the in le 
solvents’ estate. y 

“ To the first dhjection, it | may be answered that 
notwithstanding all the imposition of a name, thé) 
hailment of these notes to the defendants, though” 
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=; \wéome points resembling it, is nevertheless not Sramvo 181%. 
@ a pure and strict deposit. DF teenies 
‘tA deposit” is defined by Sir Wim. Jones to —— 
be “anaked bailment, without reward, of goods — 
to be kept for the bailor.”. The undertaking of 
| thedepositary is a benevolent and friendly act. _ 
‘] The essential object of the deposit is that it be’ 
‘} kept, and. exclusively for the benefit.of the de- 
rm | _ positor, and, of course, subject to be restored . 
ig =) onhis demand. From the disinterestedness 
and ‘benevolence of the depositary in assuming 
the trust, the law, on:the one hand holds him res-. 
ponsible only for such gross neglect as is an evi- 
dence of fraud, and on the other, will not suffer 
him to refuse to restore the deposit, on the plea 
of compensation. The sacredness of the trust 
would be prophaned if the depositary were to 
think of withholding what had been confided to 
him, on account of any preexisting debt. The 
exalted purity of the motive, in accepting the 
* @ confidence, in the eye of the law, refuses to min- 
9) jgle with any interested thought. Let us inquire 
“4 / then, what are the points of resemblance and of 
)  dissimilitude between what are called acts of de- 
® posit in the bank and the contract of pure and 
Wiitict deposit. Like it, they are received without 


ve. a 
Bang UV. $.- 


als« , they are, by the rules.of the bank, held'in 
peneral subject to the order of him by whom they 
Tr 











a 


Spainc 1811. are made—and they are-made, too, in part forthe 
First District. 
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j purpose of being kept, and so far, also resemble. 





. AMELUNGs’ 
SynpDics . 
v8. 


Banx U.S. 


_niary interests of the private individuals who have 






a true deposit. But this is the utmost reach of | 
the resemblance. _ 


Tuey differ in the following respects: 


Tuey are not lodged in the bank [by its cusit 
tomers at least, and with such only, can the ques.’ 
tion of lien arise, } for the purpose, solely of i: 
kept. 

2. Though no direct hire nor reward ve yl 
for the diligence bestowed in keeping them, they" 
are nevertheless not the object of a gratuitous, bes! 
nevolent contract, exclusively for the benefitef’ 4 
the depositor, but, of: an interested contract, for: 
the benefit of both parties. 


3. The bank would be responsible for less’ 
than gross neglect, which is the sole measure of 
the responsibility of a real depositary. i 

In order to see ina clear light the characterof J 
the contract that subsists between the bank and” | i 
its customers, in making and receiving theirde- 
posits, it will be well to recur to the nature andl 
objects of that institution. It is a corporation’ } 
created -by law for certain public purposes of! 
finance and trade, and, as conducive to those obay 
jects, for advancing, more immediately the pe 





















































become subscribers to the stock. The exclus 
objéct of every member of that corporation, | 
such, is simply to derive the largest possible.i 
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paper, at a permitted interest, to as great an ex- 
tent'as their capital will allow. As incident to, 
and with the view of enabling themselves to ex- 
tend, their operations of discounting, the bank is 
es: ‘made-a safe and convenient place of deposit, 
Ing where they receive money, bullion, plate, &c. to 
an be kept according to the practice of banks, and 
ai | sis contemplated, and, perhaps, even required 
ny’ | 
bes. 
of 
for 






p: 289, sec. 10. Jb. p. 292, sect. 15. So far as 
| ‘the receiving of deposits by the bank is not ex- 
acted by the law—the motive of the corporation 
in taking the charge of receiving them, can be 
agg) only to obtain a more extended fund with which 
of to carry on their banking operations—and it ap- 
of 





pears, that the bank does actually enlarge its 
discounts beyond the amount that its own capital 
alone would justify, in a certain proportion to 
the average sum total of the deposits in its vaults, 
? And the value, it sets on the receipt of these de- 
}] / posits, appears in this, that it will measure its 
Y % -discounts with a rather more sparing hand to 
se, who are in the practice of diverting their 
sits into other banks, than it uses to its 


standing customers. 









Qw’the other hand, every customer of the 
ae bank, as he must occasionally need its aid, must 


be 
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‘ome from the capital he has invested in the stock. Sprinc 1811. 
‘This is effected by the discount of negotiable , 


First District. 





‘by the act of incorporation, 1 Laws of U. S. 


desirous of augmenting, as much as possible, 


pre vend 
— 


pein U. 8. 
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ag 18}. his credit with it. And his deposits, so far ate 
eee P ouat® they are made in’one bank in selena to 
AMELUNGs’ another, may therefore be presumed to be made 
saipoctide with the view of increasing that credit. Besides _ 
Baws ‘U.S. it ig notorious, that the controul of money, is 7 
sometimes borrowed with that object alone, and 
is confined to the mere advantage of having the 
money deposited inthe name of the borrower... 

To form then a just idea of the contragt 
that arises from making what are called deposits 
gn the. bank, the whole nature, object andipmp, 

tice of the institution must be viewed in gon 

nexion. In this point of view, it is evidently me. 

rely incidental and accessary to the principal bu. 

siness of the bank, which is, that of drawing an 

interest from money by discounting negotiable 

paper. Partaking of the same nature, being its 

immediate offspring, having with it an insepara, 
‘ble existence, it must be subject to the samelaw. jf 
Is there, then, in the receipt of deposits by the #) 
bank, any thing.of that disinterestedness and be. F 
nevolence, which the law presumes to actuate th 
real depositary, and which form so distinguished 
a feature of the contract of deposit? Are the #) 
deposits received, exclusively, for the benefit off) 
him, who makes them ? 1s not the bank rege} 
ponsible for more, than mere good faith in the,dis- | 
charge of its trust, and which is all, that can be 
exacted from the friendly depositary ?.% “Asnot 
the contract founded on motives of mere.interest 


and, mutually beneficial to the parties ? 
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/ ~ Waar is called depositing i in the bank, may Srrixe 1811. 
i -be mot inaptly likened to certain deposits, im- First District. 
| properly so called, which are made i An consequen- Amenunes’ | 
ee of, and as accessary to some other contract of 5*™?*** 
‘a lucrative kind, and in which, though nodirect Baxs U.5- 





Jes 

CE to | 
made | 
y ig | 




























and xecompense is made for the care and fidelity bes- ‘ 
& the owed in discharging the trust, are, nevertheless, 
ah on account of their connexion with .the princi- 
tract |  -pal contract, deemed to be founded en motives 
osits | of interest, and for the mutual advantage of the 
TAD» eparties, and in which, the person called depositary 
CON. listbound to exert a greater degree of care than 
m {  dsrequired by mere good faith in the discharge 
bu. of his trust, and who has a lien on the things de- 
g a posited, for the fulfilmentof the principal contract 
able with him—such are the deposit of a trunk with an 
y its innkeeper or a ferryman, who derive their profits 
am § from the entertainment or transport of travellers, 
aw. §. or the deposit of clothes, witha man who is paid 
the #\ for the use of his bath. 

be. ma Wuewn the bailee, improperly called a 
the |} ~) depositary, ” says Sir William Jones, speak- 
hed | J ing of the degrees of responsibility for ne- 
the F} select, “ takes charge of goods in consequenée of 





_ )&isome /ucrative contract, he becomes answer- 
' @mable for ordinary neglect ; since in truth, he 

“is a\conductor operis, and lets out his mental 

« labor at a just price ; thus, when clothes are 

4¢1eft* with a man who is paid for the use of his 

“ath, or a trunk with an:inn-keeper, or his 

“ servants, or with a ferry-man, the -bailees are 









$34 CASES IN THE. SUPERIOR COURT 










Sprine 1811. “ as much bound to indemnify the owners, if 
cradle bits goods be lost, or damaged through their want 
AmELunGs’ “ of ordinary circumspection, as if they were to 
— “‘ receive a stipulated recompense for their at 
Bark. U.S. “tention and. pains” —Jones on Bailm. 49, 50, | 
And of deposits with an inn-keeper, Pothier ob- 
serves, ‘ this contract degenerates from the or.. 
| “dinary contract of deposit, in this respect, — 
a “ that, the inn-keeper takes charge of the deposit 
| “not, as in ordinary deposits, from a motive \- 
“ of mere friendship but as a consequence of his | 
“ condition of inn-keeper and in consideration of 
“* the profit he draws from the travellers wha 
& lodge in his inn. 
“ AutHoucH, from this depesit separately 
“* considered, he receive no compensation, never. 
* theless, as it is a consequence of the principal 
, “contract between the inn-keeper and the tra. 
“ veller, for lodging and for entertainment, which 
“¢ contract is, reciprocally an interested one, et in 
“ quo utriusque contrahentis utilitas vertitur ; we 
“may regard the deposit which ensues as a com 
s‘ sequence of this contract, as a deposit in’gua | 
“ vertitur utriusgue contrahentis utilitas, and 
“ which, of consequence, ought to hold the ins 
** keeper responsible for slight neglect.” oth. \ | 
cont. de dépét, p. 84, 5, ch. 3. sec. 2. ay dip 
@’hostellerie. i 
‘In as much, then, as the bank take J 
of its deposits—not from any motive of - 
friendship—not exclusively for the benefit. of My, 
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iy et recompense for its care, it has a real inte- 
' résty which is its sole motive in receiving them, 


ere to 
and is bound to exert a higher degree of dil- 


LJ 


TT ale q 


50. FS Eo in discharging its trust, than mere good 
rob. | faith demands—there must be an end of the ob- 
> or. | _ jection drawn from the rule, that the sacredness . 
pect, of a deposit shall not be prophaned by a refusal 
posit | to restore it on the interested plea of compen- 
ottve é ay . sation. : 
“his ‘Bur it is said in the next place, that these 
mf notes cannot be detained by the bank, as a secu- 


wha | ity for the payment of the general balanée against 
the insolvents’ estate—having been lodged in the 
bank for a special purpose. 

Tus objection is at. war with the facts in the 
case. They. were lodged indeed for the purpose, 
in the first instance, of. collection ( resembling 

\. therein, more a mandate than a deposit, which, 

however, does not vary the question ) but, that 
urpose was to terminate in a deposit of their va- 
fue,, with the mass of money, that might be stand- 











Methe bank. ‘The whole of the money credited 
to acustomer on the books of the bank, must be 
deemed to be, equally, money depostted—whether 
it be obtained by loan upon discount and not yet, 

drawn out—or, money, originally, deposited—or, 


the proceeds of notes, collected for him by the 









mers—but, that, although it receives no Spring 181}. : 
First District. ~ 


hones U. S. 


to the credit of the insolvents, on the books . 


bank?—for the whole forms one undistinguished 
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was against him, and, which two accounts, were} 
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mgss—-the whole is passed equally to his: ge ; 
credit, and the whole is drawn out by him, tha . oo 
same manner—by order at sight :—and there wilh: 
be, hardly a question about the right of the bank. @ 
( in case of the insolvency of a customer )'to dee; 
tain the very moncy, the specific ‘value reteiys; 
ed’? that may have been discounted to him,-and’ 
may have not, yet, been drawn out, as a security 
for the payment of the note that has been given 
for it.—As to this objection that the notes were, 
lodged fora special purpose, take the case of 
Jourdaine, assignee of a bankrupt vs. Lefevre and 
others—bankers, 2 Espin. 66. The question was, 
as to the -Jien of the defendants, who were bankers, 
on a certain note, that had been paid into their 
house, by the bankrupt, the day before his failure, 
The defendants had kept two accounts with ‘the 
bankrupt—one, a cash account, on which, the 
balance was in favor of the bankrupt—the: 
other a discount account, of which, the balance’ 












X : 






distinct and separate. The note in se 
when paid in, .was written short in the cash an® 
count, of which, the balance was, already, in fy 


_of the bankrupt—yet, Lord Kenyon decided, 


' Tupt was a creditor, it was evidently the 


the defendants had a en on the note for the Py 
ment of the general balance. The expressions, © 
paid in, must be merely technical, and cannot, ° 
therefore, vary the case ;—for, as the n wie | 

placed to the cash account, on which SS i“ 3 


ia oe vs 
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- tion of the prayer that it-should not go towards Spaine 1811. 
the extinguishment of that: balance which was First District. 







ik: Been him-——but be, as cash, subject to his order. Ayavuyos! 
nk, \ YNDICS 
a So: much for the principle of the case—but vs. 
a, y  werely Banx U. §. 
CIV; 






‘ JI. On authority.—In the Ordinanza . de Bit- 
rity, bao, p. 137, ch. 17, sect. 27, it is provided that 
ihe “To avoid the doubts and differences which 



























ve : 
a ! “hitherto have been experienced as to the prefe- 
a “ence claimed on account of bonds, bills of ex- 


al “change, notes, merchandize and other things 
“ that may be found deposited with the insolvent, 


te “in confidence, or on commission, it is ordained 
e ‘that in future those creditors who shall satis- 


“ factorily prove that they had, in the hands of the 
the “insolvent, bonds, bills of exchange, drafts, 
“ jewels, merchandize or any other property, in 
“ packages, hogsheads or boxes, whole with 
\“ their marks and numbers, or open and began 
Nye to be sold, and that the same had been received 
“by the insolvent, on commission or confiden- \ 
“ tially,—the president and consuls shall cause 
all such property to be delivered up, in the 
‘Same state in which it is found, to the legal 
“ owners or to their order, on payment of. the a 
“ costs thereon : but if the owner of such pro- 
 perty, in his account current with the insol- 
_“ vent, be found to be in arrears, in consequence 
“ of advances made upon such effects, or in any 
~ ott way, he shall, in the first place, refund the 
Uv 



















‘93s 


Spring 1911. 
First cane ict. 


rere ay . 


Synpics 


vé. 
Banx U.S. 


against it.—/App. to Cooper’s B. L. xix. 


of business, for it is not alledged there was any 
unusual: stipulation between the parties, at the 
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‘ amount he owes, before the property or effe 
“ be delivered up.” ; 

‘Tr the bank were insolvent, then unquestion || _ 
ably; this would be conclusive authority—~ang "By 
certainly, that which is law, in favor of an insoh 
vent’s estate, must mutatis mutandis—be lay | 











Livingston for the plaintiffs. Tuts is a suit 
brought by the syndics of a bankrupt for cep 
tain promissory notes, lodged by the bankrupt | 
in the office of the bank of the U. S. in this city, 
for collection. They refuse to deliver them, al. 
Tedging a right to apply the proceeds of these 
notes, to the payment of others, drawn by the 
bankrupt and discounted at the bank, which have 
been protested for non payment.—To determine | 
on this alledged right, we must, first, asceftiin 
the nature of the contract, by which the notesin 






























a pledge, to a mandatory contract, to a deposit,» 

Ler us, first, determine what the contract wag, 
and it will be then less difficult to determine 
which class it ought to belong.—We have, on 
this point, no other evidence than that we cn 
derive from the nature of the corporation, with : 
which the bankrupt dealt and their general course 
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time these notes were deposited. 
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7 By the act incorporating the bank of the U, 
| ‘Gtates, it is provided in the 15th section ‘ that 







Dine directors may establish offices, wherever they 
) think fit, within the U. S. for. the purposes of 
insok discount and deposit only, and upon the. same 






term, andin the same manher, as shall be pracy 
tised at the hank””—“subject to such regulations 
as they shall deem proper.” In another section, 
anofice of discount and deposit was established 
at N. Orleans, and the following regulations, esta- 
blished for regulating the discounts and depo- 
sits. * 

THESE notes, then, must, according to the 
terms of the law, have been either deposited or 
discounted at the bank, but, the latter is not pre- 
tended. Supposing, therefore, that the oflice in 
N.Orleans, have adhered to their instructions, and 
to the act of incorporation, we must say, then, 

hm the notes, according to the Jeter of the law, were 
1 a deposit, .Where they not so, also, according 
Dijts spirit, and the intent of the parties to the 
tract? We have seen, that the office here, 
yas opened for the two sole purposes of discount. 
ger in other words, purchasing bills, and re- 
ving deposits of securities, specie and other 
can valuable articles. —This last operation, is perfect- 
vith | ly distinct from the former. Notes are purchased, 
mse .  * These regulations have not been furnished to the ree 
may 
the 


> law 






























porter, but they were in substance, that money and other 
. articles deposited should be restored free from expence, 
and that discounts, should be made on the credit of the 
Gavers and indorsers. 
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Sprinc 1811. not with any reference to, or on the credit of ty 
First District. ‘ . 
deposits, but on the credit of the drawer and in 
gre! coal dorsers.—The cash is deposited for safe keeping, ; 
: and for the ease of making payments. — It is held 
~ _Bawk U.S. ot the immediate will of the depositor, and must’ 
be paid at the instant his drafts are presented, 
It admits of no compensation, or set off, as it is 
called in the English jurisprudence. So, that 
a person owing a thousand dollars to the bank, by 
4 protested note, and having a similar sum due 
to him, ‘on his deposit account, might draw for 
it, and the bank must, according to the hw, 
which has been read, honor the draft. See part, 
§, ¢..3,.0 5. 
A note deposited in the same situation, before 
collection, protest or discount, is a strict regu. 
lar deposit. Pothier, traité du dépot. Prel. 
art. ‘A deposit is a contract, by which, one of 
the parties gives an article to the other to keep fory#y™ 
him, who, on his part, takes charge of it grat i. i 
tously, and engages to restore it, as soon agit — 
shall be demanded.” —The same definition, is $i 
ves in substance in 5 part. t. 8, 1.1. —Dig af 6 : 
3. 1. and in the civil code of this territory, itt 
11 ch. 2 art. 2, the very words of Pothi’s ds i 
finition are enacted into a law.—Here, the com 
tract in question comes within every branch of . 
the definition. The notes were “ put into the 
possession” of the bank—* gratuitotisly fot 
the purpose of safe keeping, and to boner 
on demand. 























































must’ 
hted, 


it ig 


r “gratuitous, 
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 goning, if it apply at all, applies to deposits of spe- 
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cie, not of notes, for the bank can never increase its 
operations in consequence of an increased deposit 
of notes; they can neyer make use of them on pres- 
sing occasions as they can of specie. They must, 
by the terms of the contract, remain in the bank 
until called for by the owner, or until changed 
into specie (which represents them) by payment. 
A bank which should paesume to negociate notes 
of bills of exchange, left in the hands of its of- 
ficers, would be guilty of a flagrant breach of 
trust, and perhaps of theft. Whereas, in case of 
a deposit of money, the bank may make use of 
it: it may pass through a thousand hands, with- 


- out any breach of trust, for the only obligation 
the bank contracts is to restore an equal sum and 
“not the same money that was deposited.—The 


rst is a regular, the other an irregular, deposit ; 
distinction familar in the civil law. 


LL manner of things may be given in depo- 


‘sit—2that only is a deposit where no price or hire 


is taken for keeping them—if any thing should be 
taken, it would be an hiring. “And it is declar- 
ed that the property and possession of the thing 
deposited does not pass to the depositary, unless 
it be of those things which consist in number, 
weight or measure, for then the property passes, 


Ir is said, however, that this undertaking is not Sprixe 1811. 


because the bank derive a benefit, and 
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irst District. k 
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‘the customer a credit, from the deposit. This rea- Awatunes” 






Synpics 


vs. 
Bank U. S. 
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Sprixe 1811. ut the depositary is bound to return ‘the saine 
_ Test District. 


AMELUNGS’ 
Synpics 
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Bank U.S. 


- or locked, and which is given to the depositary 


‘in number, weight or measure, as wheat, wine, 
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thing or another as good and of the same kind as. 
that deposited.” Feb. 2. p. 2. 3.¢. 3. ¢, 2. n. 200, | 


‘© Tuat is a regular deposit which is made of 
any thing which does not consist in. number, 
weight or measure ; or if it-be money, it is en,, 
closed in a purse, bag or any other thing sealed 


















not that he should wse but that he should /eep it, 
and therefore he is obliged to return the same 
thing, and not another, although it be .of equal” 
quality and value, under the penalties of theft and - 
those I mentioned in my third point,” &c. 1b. no, 
201. “A deposit, called irregular, is that, which 
is made of money or any other thing consisting 












&c. and which are not delivered to the depositary 
jocked up, sealed or marked, so as to shew that fh 
they are the same, and of which the use is not @% | 
prohibited, but ‘only the obligation contracted ta 
restore them or others of equal quality and valueg 
in number and weight. Because the depositom 
does not preserve his domimum, which is tra 
ferred to the depositary, who may negociate .W 
and use them to his own advantage, and if they 
are lost by accident, they are at his risqué, net at 
that of the depositor. The reverse of which i ig” 





‘ the tase in a regular deposit.” 





Tu1s being a deposit of securities, not of — 
money, is a regular deposit, which does nob, ac: 
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ip ‘cording to the authorities cited, transfer the pos- 


‘session or property to the depositary, both of 


y which remain in the depositor, and therefore the AMELUNGS’ 
’ bank cannot pretend to take away the gratuitous 


‘character of the transaction, by saying that they 
derive an advantage from it, because they cannot 
derive that advantage without violating a trust.— 
‘As little can the increase of credit, given to the 
depositor from the generality of his deposits, al- 
ter the nature of the contract.—If it should in- 
crease his credit, it can only be because it is an 
evidence of his ability to pay—but not from any 


“wbligation which the bank contract to increase 


his credit in proportion to his deposit; but, if 
there is no ob/igation, there is no contract, and if 
there be no contract, it follows that there is no 
other advantage to the depositor, than that arising 
‘from a strict deposit. Therefore, the contract is 


1" * . gratuitous, as far as respects the depositor, and 
we have seen that it is so, with respect to the de- 


positary. 

Ir is also, for the purpose of safe keeping, 
ich is another of the characters of the defi- 
n: for, the cashier, on being examined to 
this point, declared, that the, person depositing fre- 
quently.withdrew them before they became due, 
and the bank never pretended to control him in 







this use of his property.—This, therefore, has 


all the characteristics of a regular deposit.— 


‘What’ are its effects, as to the right claimed by 


the defendants of retaining the deposit, as a set 


Sprinc 1811. 
First District. 







$43 





~— 


Sake U. S. 


































344 


SprinG 1811. off for other debts ?—Here, the an wer I ise. 
First District. . ‘ IS PFeCiseye 


A 





v 
AMELUNGS 
SyNDICcS 


v8. 
Sank U.S. 





) A positive statute declares, (part. 5, tit. 3 1 5, 
’ “ tenudo es el que rescibe la cosa en guarda,. 








CASES IN THE SUPERIOR COURT 















sus hereaeros de la tornar @ aquel que la dio } 
guardar, o a los que heredassen lo suyo, cada que 
la demandassen, e maguer que le ouiesse d dar al, 
una cosa, aquel que la encomendassen : con todp 
esso, non que la debe tener, el que rescibio el cone 
dessijo por razon de prenda, & que decer en latin, 
COMPENSATIO, que quiere tanto decir, como deg, 
tontar una deuda por otra ; ante debele luego en 
tregar de ella; e despues de esto, puedele deman, 











| dar aquello que le debiere.”,—The simple and an, 


tiquated language of this law is very strong, 
He, who hath received a thing in keeping, and 
his heirs, are bound to return.it to him; or to 
his heirs, who gave it him to keep, whenever 
they shall demand it, and that altho’ the deposi. 
tor may be indebted to him ;, for all this, he, who 
hath received the deposit, cannot retain it as 
pledge, or onaccount of what in latin is . 
compensatio, which, means the setting off q ae 
one debt against another—but, first, he must dj 


Beet 


liver the deposit, and, afterwards, he mayf oe 
mand that which is due to him.” Nor cd the ~ 
deposit be retained, even for the expences ‘attend. 
ing its custody, | 
Febrero, c. 4. 8. 3, n. 47. “The b cositan \ 
or his heirs, must restore the deposit, altho’ the 
owner may be his debtor, nor can‘he it, 


as a compensation, as a pledge, or in anyother 4 
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diately on demand,—and if he refuse the delivery, 



















OWE Theft.” 

ug , = 

i, Wy Tuts explicit language of positive law makes 
db | all.answer to the reasonings, from the British 
n. cases, unnecessary. They form the law of En- 
% | land, as applied to the circumstances of the se- 
qf veral cases cited, but can have no bearing ona 
te case arising’ here, where we are governed by 
te other laws.—Indeed, they are all, without ex- 
” ception, adjudicated in conformity to the special 
is usage of the different trades in which they arose. 
id A sufficient answer to the. argument drawn 
to from the 27th article of the ordinance of Bilboa, 
of is that the article produces a special remedy for a 
le case which is not the one now before the court. It 


1 alters the general law I have quoted, by giving a 


tor is the bankrupt. That case is left to the 
€ration of the general laws I have quoted, and 
as has. been seen, they expressly direct there 


shall be Sno set off. 
Fi 


tp 
+ 
. oa 
Ov hy 
ae 
¢. Hi 





By the Court. Whether there be a general - 
balance of a€count, due from the insolvents to 
the defendants, is a question which is to be 
determined by the nature of the dealings and 
transactions between the parties.; not from the 

Xx 


w= Uw Ss 








manner, but, he is obliged te restore it imme- Srrive 1811. 
First District. 
aanieed 


_githout just cause, hé incurs the, penalties of Amerunes’ 






Sprinc 1811. 
First District 
J tries in their books. 
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manner in which the defendants have made che 1 


e-. 





pore em 
SynpDiIcs 
Vs. 


Bank U.S. 









Tur Bank of the United States, and it is bes 
lieved, like it, every other incorporated bank im 
these states, carry on business ina manner quite Py 
different, than English bankers do. The latter. /]” 
make actual loans and advances of money to 
their customers, the American banks deal no 
otherwise, in advances of money, than by dis. 
counting or purchasing bills or notes. . Cash ig 
obtained from the defendants on contracts exe. 
cuted : never on an executory one. On the dis. 
count being effected, the net proceeds of the note 
are instantly placed to the credit of the person pre. 
senting it, as if he had actually deposited the 
specie : and when the day of payment arrives, 
they present always a note, never an account, for 
payment : so that they never are creditors of a_}) 
balance of account. ‘They cannot, therefor” 
successfully invoke the principles, on w 
factors and others are allowed to retain the f 
perty of their principals, for the payment o 
general balance of their accounts. 








f Tue claim, which the defendants h: 
insolvents, arises, therefore, on theiz’notes, dis. 
counted for their (the insolvents’) benefit, or that. 
of other persons. As to the notes which were | 
discounted: for the benefit of the ingolvents, the 
‘discount was effected, according to the rules of 
the bank, (art. 4, pages 17-50) on PERSONAL 


SE: 
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seeurity only, with at least, two responsible Ng. SPRING 181. 





mes. It cannot be pretended, that the insolvents 


impliedly assented to the ‘lenders having any 
gecurity, in addition to that on which the money 


was obtained.—The defendants, therefore, have 


no lien on any property of the insolvents, which, 


at the time of the discount, happened to be in 
) their hands, or has fallen into them since—un-. 
' Jess they are intitled thereto, under the ordinance 


of Bilboa. 


- As to notes of the insolvents, which were dis- 
counted, for the benefit of other persons, the 
defendants are much less founded in claiming 
the lien. 

' Wiru regard to the defendants’ right of set- 
ting off the debt, due them by the inso*vents, 
against the claim of the plaintiffs, it appears to 
¥he court, that, from the nature of that claim and 
things which are the object of it, no set off, 
or Compensation can be admitted against it. 








y the 4th article of the regulations of the 
, (pages 22-79) on the faith of which the 
$\in dispute were placed in the defendants’ 






subject to the order of the depositor, 
d in cases of other deposits.”” The 
ages 28-109) “ shall-take charge of 
Shall receive deposits of a a of 






bank (id. 


First District: 
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Serine 1811. THe defendants, in all these cases, ial 7, 
First District. «sg avn 

2 | ) positaries, cannot oppose any set off or-com 
AMELUNGS’ sation against the claim of the deposit. Jn cull 


SynpDIcs i | 
padi depositi compensationi locus non est. Paul sent, 


mene Y, S. 11. 12. 13. ‘ \ 


Pothier thinks that this ; is to be understood,’ 
of an irregular deposit, such as is spoken of in 
the laws 24. 25. s. 1. and 26. 5. 1 ff depos. by 
which, (like in deposits of money in a bank) one 
gives, in trust to another, asum of money to be, 
put with other sums, deposited by other persons, 
and return, not the same pieces, but the same 

-sum. For, in the case of a regular deposit, ‘ag 
that of a bag sealed, an ingot of gold or the like, 
no set off or compensation can be opposed, _ not 
only because a deposit is claimed, but on account. 
of the general rule, that on claims of a thing cer- 
tain, no set off or compensation is to be ad. ] 
mitted. 2 Pothier on obligations 95. ; 



















Tue ordinance of Bilbao is not applica 
to the present case. It does not expressly re 
it and we cannot extend it by implication : for. 
cases are not parallel. If I deposit my go 
a merchant’s warehouse, [ hereby give. 
dit and induce others, who are ignorant of the 
nature of the bailment, by which he a : 
possession of them, to placea greateR. confidence #f 
in. the depositary, than they otherwige would 
while, if I deposit them with my creditor, he ' 
cannot be deceived and extend credit tO) me.on 
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account, for he knows that his, is my pos- Srrine 1811. 
First District. 

session and that his precarious hold widl no¢ avail ,. 

ls if he make advances to me. 
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AMENDMENT. 
When allowed, “ston vs. Morgan. 


ANSWER. 
See Pracricek. 


APPEAL. 


Party prevented by accident, timely to pray for 
an, relieved, Emerson vs. Lozano. 263 


ATTACHMENT. 


Not to be granted, on the oath of a third party, who . 
has no personal knowledge of the debt, Baker vs. 


Hunt & al, ~ 1g : 


ATTORNEY & COUNSELLOR AT LAW. PS 


None but a citizen of the U. S. to he admittedgad” 
an attorney or counsellor, Court rules. oe 
None to be admitted as a counsellor, till He has 
practised two years as an attorney, id. 14l 
Applicants to make their election, id. ib 4 


Counsellor in the superior court, not to practice i | 


in the parish court, id. ib 
No person to practice as an attorney and courgel- 
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Attorneys’ province, zd. 
Counsellor’s, zd. 
Counsellor nor attorney, not to address the court 
® nor read any paper, without the bar, id. 

9 Whether the plaintiff’s attorney, be liable to pay 
the tax on suits? Duncan vs. Moreau. 

1 @ 30 Ifa fact be discovered which would have prevented 
his admission, may be struck, off the roll, Der- 
menon casey ; 
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} Not to be required in actions on penal statutes, 

74 ; Saul vs. Ailier. 

2 Nor in action for defamation, Folk & al. vs. Solis. 

3 Nor when the affiant does not shew a specific 
sum due, Weeks vs. Traks. 

4 Nor when the affidavit was made before the debt 
became payable, Whetton vs. Townsend. 

5 Nor ona debt, assumed after a cessio bonorum, 


*) Packwood vs. is 
=, 6 Nor when the wderives all his knowledge 


from the plaintiff, Meeker vs. Meeker. 

Denied toa party indicted for a capital crime, 
Territory vs. Benoit. 

Same point, Zerritory vs. M‘Farlane. 
Proceedings against, stayed on affidavit of collu- 
sion, Barret vs. Bail of Lewis. 


ty ‘BANK. 
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_ +f -“ 1 Note, from which the president & cashier’s signa- 
e tures, ate torn off, recoverable, Minor vs. Bank 
ae of Louisiana. 
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, a Syndipe of Amelungs vs. Bank U. 8. ; 
. _« % Colnterfeiting. notes of the Bank of U. S. an of- 
fente against the Territory, Territory vs. Ross. 


—: oo 2 U. S. had no lien on notes deposited for collection, 


76, 
83 


99 


129 


21 
64 


117 
188 
60 
68 


142 
216 


189 


12 
322 


146 









































INDEX OF THE 





BANKRUPT. 
See Cessio Bonorum. 





“BAYOU BRIDGE, f 
| | See New-Orzeans, 4. : i 
i « | 


BILL OF EXCHANGE. 


Notice on its protest, Duncan vs. Young, . 





BILL OF LADING. 


Does not vest the property, in the consignee, \ & 
Woolsey vs. Cenas. 26 
=~ 


CANAL CARONDELET. . 


See NEw-ORLEANS, 2. 
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CESSIO BONORUM. 










| ean | ‘Proceedings not stayed on it, unless a schedule 

{ | ares * be filed, Grieve’s case. — * 194 

: | . 2 Dishonest debtor not entitled to the benefit of a, 
Brown’s case. 1584 

3 Whether it can be made by a British certificated 
bankrupt, Meeker vs. his Creditors. 

4 After it; no proceedings can be continuedagainst © 
the insolvent or his property, mes vs. Estevan. 1% 

5 Same point, David vs. Hearn, ar 

See BAIL 5. 
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COMMISSION TO TAKE DEPOSIAIONS. ee " 

4 Tobe applied for fitteen days after issue® joined, 
| or the discovery Of testimony, Court rulea. sh ay 

: 2 Party praying one, to disclose the fact intended 

to be proved. id. 

3 Same point, Mann & Bernard ys. Hunt & Smi 













ae. 
hk. 22 













st ay) 


ib 
2 








2 a of a libel not admitted in, Territory vs. 
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PRINCIPAL MATTERS. ‘ 


CONSIDERATION. 


QF a note, in the hands of the payee, inquired ° 


into, Brown vs. Fort & Giraud. | 34 


CONTEMPT. 


Parish Judge, cannot punish as for a, a person dis- 
turbing him, while acting as sheriff, Detournion 


vs. Dormenon. 137 
Written interrogatories not necessary in every 
case of contempt. Territory vs. Thierry. 101 


Cannot be purged by denying an ill intention 
when the facts manifest it. Zerritory vs. Nugent. 107 


CONTINUANCE. 


Denied, on a strong affidavit, suspicious circums- 
tances appearing, Territory vs. Nugent. 108 
Granted, altho’ the plaintiff offered to admit that 
the witness would swear to the existence of a fact 
stated. Larrat ys. Carlier. 144 


DEPOSIT. 
. See Bank 2. 


EVIDENCE... 


~ 


a Unsigned writings, in the creditor’s possession, 


Gre not evidence of the debt, D’Argy vs. Gode- 
ro, 76 


Nugent. 111 
BG P 

An invoiée; accompanying the goods, must: be 

duly proved to be c@rrect, before it be received in, 

against thé master of the ship, Urguharte vs. Ro- 


binson.. ) 236. 


Strict Sof required of notice to the indorser, 
Syndice of Portas vs. Paimbeuf. 267 
Vy 
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Binding herself for her husband, must renounce 
especially the laws in favor of women, Beaure- 





gard Sal. vs. Piernas & wife. 281 | 
FORGERY, VW 
See WITNEss 3. : 


FRAUD. 
Fraudulent mortgage void, in the hands of an as- 
signee with notice, Parish vs. Syndics .of Phil- 


wae 





lips. 6497 | 

Transfer of property in fraud of creditors void, 9 

Debon vs. Bache & al. 160 240 
FREIGHT. 


See NavIGATION. 





GUARDIANSHIP. 
Mother’s right to the, Magdeleine ys. Mayor t&c. 200 wt & 
. INDICTMENT. 


Must clearly shew the offence whithin the court’s ¢ 

jurisdiction. Territory vs. Nugent. 
Caption no part of an, TZerritory vs. M‘Farlane. 
Vi et armis not essential in an indictment for? 
murder. tbe 











INSOLVENT, f 
See Baw 5. Cessio Bonorung 


INTEREST, © 





Conventional, not above the customary. pate, is 


lawful. Caisergues vs. Dujarreau. “ee 
Commercial rate at New-Orleans, and Bordeaux 

















PRINCIPAL MATTERS. 


, PAGE. 
allowed, ‘ Mercier ad’x. vs. Sarpy’s ad’x. 71 
$ The usual, isthe legal, Segurvs. his Creditors. 75 


JUDGMENT. 





i y ~ On instruments of writing how taken and noted, 


Court rules. 83 
JURY. 

1 Struck, how formed, Court rules. 82 

2 Causes, how set down, called and disposed of. ib 


§ Unless the party had the opportunity of praying a, 
the court will not try a matter of fagt, Lewis vs. 











Andrews. 197 
LETTER. 
The receiver has no right to publish a, Denis 
vs. Leclerc.. 297 
LIBEL, 
See EvipENCE 2, 
.. «‘LEEN. 
‘ 
y q Vendor, who sells fora note, retains his, Stack- 
J house vs. Foley’s sindics. 228 






mixture. ib. 
>, See Bank 2. SEQUESTRATION, 


a NAVIGATION. 
1 vessamgechon before sailing, one fourth of the 
freight allowed, Sandry vs. Linch. 57 


2 Provision®, furnished for a vessel, create a lien 
which isnot destroyed by her sailing. Bourcier 

, & Lapttise vs, Schooner Ann. 165 
3 Freighter carrying off his goods, discharges the. 

. shi 5 Monroe ys. Owners of ship Baltic. 195 
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Ship-owner, liable for all damages occasioned by » 
a master and joint owner, St, Marc vs. La Chae * | 
ella and Harrison, 36 : 
See Ev1pENCE 3. J 
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NEW-ORLEANS, CITY OF. 





Whether the corporation of the; may demand a 

toll on. the boats, passing the Bayou bridge ? 

Blanc & al. vs. Mayor &c. of New-Orleans. 120 
Whether the waters of the, may be drained into ; 
the canal Carondelet ? Vavigation Co. vs. Mayor ; j 
&°¢ of Mew-Orleans. 969 
Whether the corporation of the, may cumulate 
certain licences? Ramozay & al. vs. The Mayor 


ec of New-Orleans. 24} 
Gayoso’s line recognized, Segur vs. Syndics of 
St. Maxent. 231 


The corporation of the, may remove houses built 
in the street, Dauédlin &c. vs. Mayor ce. of 


NM. Orleahs. 1% j 


NOTE OF HAND. 
See ConsIDERATION & PRACTICE 9, 


OATH. 








The decisory, cannot be tendered in this territory, 4 : 
] 


Porche’s heirs vs. Poydras, 


PRACTICE, 


Fees of translator and attorney to be p id, on” |: 
filing the petition, Court rules, 86 
When plaintiff resides abroad, the defendant may 
require security for costs, before he answers. zd, 83 
The defendant, by answering, waves all Srregu- 
larities in the original process, Rodinson is. 
Drury, ~ 206 


~~ se PX * 
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PRINCIPAL MATTERS. 
PAGB. 
& The defendant is not bound to answer on oath, and 

T ‘cannot take advantagé of his voluntary affidawit, . ' 
6 Navigation Co. vs. Mayor &'c. of New-Orleans. 23 





































ue 5 The answer to interrogatories may ‘be extended 
. [i toa ‘fact, denying the debt, Zay/or ‘& Hood ys. 
/ Morgan. 204 


6 After an amendment of the petition, a new answer 
is to be put in, before the issue be made up, 4e- 





20 t ton vs. Morgan. 205 

| 7 Causes how docketed and dispesed of, Court ~~ 

i rules. p 85 

6s jf) 8 Clerk to keep a motion docket. id. 141 
q 9 Maker and indorser of a note, may be sued jointly, 

Peretz vs. Peretz & al. 219 
1} 10 Judgment cannot be taken against the holder of 
sequestered property, without his being cited, Syn- 

} dics of MCullough vs. Fanchonette. 220 
: 11 Referees may report specially, Syndice of Segur 

vs. Brown. : 266 


yy 12 Proceedings against a person, having no interest 
} . inthe event of the suit, stayed on the motion of 
‘hy, the person interested. Livingston vs. Dorgenoy. 87 
{i 1%Seven judicial days allowed for a motion fora 
q ew-trial, J*Farlane vs. Renaud. 220 
14% he evidence lately discovered, must be stated 
: ‘and the witness named, in the affidavit for a new- 
. | frial. Andre vs. Bienvenu. 148 
| 15 Parish judge cannot act as counsel or attorney 
- - in a Suit brought up by consent from his court, 
Hudson vs. Grieve. 143 
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Copy of the, in criminal cases, not to be given 
without leave, Court rules. 32 $3 
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te 
1 In a notary’s office, is not a sale in market overt, 
Mitchell vs. Comyns. 133 
2 If a slave have at the time of the, the seeds of 9 “| 
disease, of which he afterwards dies, the vendee |i 
‘ shall recover the price, Dewees vs. Morgan. LE 
3 Whether a, under an order of seizure, is to be 
conducted as ona Fi. Fa? Anonymous. 139 
4 Ifa redhibitory defect be mala fide excluded from 
the warranty, the vendor is liable, notwithstanding 
the exclusion, Macarty vs. Bagnieres. 149 


SECURITY FOR THE GOOD BEHAVIOUR, 


























May be required in cases of libels, Zerritory vs, 
| Nugent. 103 


SEIZURE, ORDER OF, ‘ 
See SALE 3. 


SEQUESTRATION. 
Creates no lien, Pitot & al. v8. Elmes & al. 


SET-OFF. 








A private, cannot be set-off, against a partnership ‘ 
debt, Smith ys. Duncan & Jackson, 


apa etre ee PS 57 


SPANIARD. . 


The right of a, to prosecute a Frénchman, 
whose estate was confiscated in the dominions of 

Spain and made liable to pay Spanish debts, De- 
bora vs. Coffin & wife. 40, 


TERRITORY OF omy 


Montesano is within the, Vewcombe vs. Skifvwith 15.) 
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. WITNESS. 


PAGE. 


The person who begfifike the work, in behalf of 
the defendant is competent, Zrouard vs. Beaure- 
gard. ' 80 
On a cross-examination may be questioned as to 
new-facts. Durnford vs. Clark. * 303 
The apparent endorser of a note, admitted to prove 
the forgery of his name. Zerrit ory VS: Barran. 208 
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PAGE. LINE. 


52. 32. For and read who. 
56. after thelast, add fiscated and ordered the fayment of 
82. 24. For proceeding read proceedings. 
84. 11, —— least—/farihest. 
5. == theiras there. 
14, ) —princifle—principal. q 
6. After bye-law add; but where the charter gives 
the company a power to make by-laws. 
. 17. Forimpassible read impassable. 7. 
8. Readverdict for dcfts. for the partin the street 
3. For forebore, read forbore. , 
- 20, — fayor—fayee. 
. 22, —ro—or. 
. 25. — clain—clause. 
2. — inhabitable—uninhabitable. 
7. 21. After has add not. * 
25. For also read only. 
18. 24, —— plaintiff’s—defendant’e.. 


1, —= frayer—fiayor. 


—_ The following paragraph, relating to the se OF 
Denis vs. Leclerc, ante 297, has lately come £6" the :R 7 
forter’s knowledge. « 3 


Iv the beginning of the present year (797) a conte 
dential paper, written by the late Mr. Burkey was subrep- 
titiously published in his name.. ...some ‘of his friends 
(he was himself at Bath struggling with the disease which ~ 
ultimately proved fata: to hin:) obtained aM injunctiony 
from the court of chancery, on the very day-of “Nes 4 
tion. Burke's posthumous works, preface fil. % 
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